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LINE  ITEM  VETO:  THE  PRESIDENT'S 
CONSTITUTIONAL  AUTHORITY 


WEDNESDAY,  JUNE  15,  1994 

U.S.  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  9:35  a.m.  in  room  SD- 
226,  Dirksen  Senate  Office  Building,  Hon.  Paul  Simon  (chairman 
of  the  subcommittee),  presiding. 

Present:  Senators  Brown,  Thurmond  (ex  officio),  and  Specter  (ex 

officio). 

OPENING  STATEMENT  OF  HON.  PAUL  SIMON,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ILLINOIS 

Senator  Simon.  The  subcommittee  will  come  to  order.  This  is  a 
hearing  requested  by  Senator  Specter,  specifically,  and  also  Sen- 
ator Brown,  on  the  question  of  the  President's  constitutional  au- 
thority to  use  the  line  item  veto. 

I  have  long  supported  the  line  item  veto.  I  have  questioned 
whether  we  can  do  it  without  a  constitutional  amendment,  and  for 
many  years  Senator  Dixon  and  I  introduced  a  constitutional 
amendment  which  said  that  the  President  would  have  the  author- 
ity for  a  line  item  veto,  as  well  as  the  authority  to  scale  back  an 
appropriation.  Either  could  be  overridden  by  a  simple  majority,  bv 
a  recorded  vote  of  both  Houses.  We  have  never  made  much 
progress  in  the  line  item  veto.  ^ 

My  superficial  reading  of  the  literature  suggests  that  we  don  t 
have  the  constitutional  authority  to  do  this  without  legislation,  but 
I  respect  my  colleague,  Senator  Specter,  who  is  a  legal  scholar,  who 
comes  to  a  differing  conclusion.  If  we  do  not  have  the  authority  for 
a  line  item  veto,  is  there  anything  we  can  do  legislatively  other 
than  just  cut  back  on  appropriations? 

The  one  other  item,  as  I  was  reading  last  night  on  this,  that 
strikes  me  is  that  the  impoundment  ability  of  the  President  has  not 
been  questioned,  I  suspect  we  could  authorize  the  President  to,  say, 
impound  up  to  2  percent  of  any  appropriation.  I  think  we  would 
have  the  legal  authority  to  do  that. 

But  in  any  event,  we  are  going  to  explore  all  of  this  today,  and 
if  Senator  Specter  doesn't  mind,  we  will  call  on  our  senior  Senator 
first.  Senator  Thurmond,  whom  you  and  I  both  heard  speak  al- 
ready once  this  morning,  if  this  is  all  right  with  you.  Senator  Spec- 
ter. 

(1) 


Senator  Specter.  If  you  hadn't  made  the  judgment,  Mr.  Chair- 
man, I  would  have  suggested  it. 

Senator  Simon.  All  right.  Senator  Thurmond,  we  are  pleased  to 
have  you  here. 

STATEMENT  OF  THE  HON.  STROM  THURMOND,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond.  Well,  thank  you  for  your  consideration.  I  do 
have  another  appointment  and  I  appreciate  your  courtesy.  Mr. 
ChairmEin,  I  appreciate  the  opportunity  to  testify  this  morning  on 
the  Presidential  use  of  line  item  veto. 

Today's  hearing  focuses  on  S.  Res.  195.  This  is  Senator  Specter's 
resolution  expressing  the  sense  of  the  Senate  that  the  President 
currently  has  constitutional  authority  to  use  line  item  veto  and 
should  do  so  without  additional  authorization  from  the  Congress. 

Although  I  support  Senator  Specter's  resolution,  it  is  my  pref- 
erence that  the  Constitution  be  amended  to  make  clear  that  the 
President  has  constitutional  authority  to  disapprove  specific  items 
of  appropriation  in  any  act  or  joint  resolution  passed  by  the  Con- 
gress. In  addition  to  introducing  a  proposed  constitutional  amend- 
ment on  line  item  veto,  I  have  also  supported  recent  efforts  to 
grant  the  President  enhanced  rescission  authority  by  statute.  I 
think  it  would  be  well  to  have  both.  My  State  has  both. 

Senator  Specter  has  made  a  cogent  argument  that  the  Framers 
of  the  Constitution  intended  to  provide  the  President  with  the 
power  to  veto  individual  items  of  appropriation.  Article  I,  section 
7,  clause  3  of  the  Constitution  authorizes  Presidential  veto  of  every 
"order,  resolution,  or  vote"  passed  by  the  Congress. 

Several  States  which  allow  their  governors  to  veto  individual 
iteftis  of  appropriation  base  their  constitutional  authority  on  article 
1,  section  7,  clause  3  of  the  U.S.  Constitution.  Forty-three  gov- 
ernors currently  have  in  one  form  or  another  the  power  to  reduce 
or  eliminate  items  or  provisions  in  appropriation  measures.  My 
home  State  of  South  Carolina  provides  both  constitutional  and  stat- 
utory item  veto  authority  to  the  governor.  I  served  as  governor  in 
South  Carolina  from  1947  to  1951  and  found  this  authority  to  be 
a  useful  and  practical  means  for  restraining  unnecessary  items  of 
appropriation. 

Here  in  the  Congress,  appropriations  measures  are  regularly  en- 
acted totaling  billions  and  billions  of  dollars.  Too  often,  there  are 
items  tucked  away  in  these  bills  that  represent  millions  of  dollars 
and  they  would  have  very  little  chance  of  passing  on  their  own 
merit.  Yet,  the  President  has  no  discretion  to  weed  out  these  un- 
necessary expenditures  and  must  approve  or  disapprove  the  bill  in 
its  entirety. 

Mr.  Chairman,  my  deep  concern  with  the  growing  national  debt 
and  the  Federal  deficit  compel  me  to  testify  here  today.  The  na- 
tional debt  as  of  June  2  stood  at  $4.5  trillion,  while  the  Federal  def- 
icit for  fiscal  year  1992  alone  was  $255  billion.  For  55  out  of  the 
last  63  years,  the  Congress  has  failed  to  achieve  a  balanced  budget. 

I  have  worked  with  the  distinguished  chairman  of  this  sub- 
committee. Senator  Simon,  to  have  the  Congress  adopt  a  proposed 
balanced  budget  amendment  to  submit  to  the  States  for  ratifica- 
tion. While  we  were  not  successful  earlier  this  year,  we  will  return 


with  renewed  vigor  in  the  next  Congress  to  see  the  balanced  budget 
amendment  become  a  part  of  the  Constitution. 

Granting  the  President  Une  item  veto  authority  is  another  badly 
needed  fiscal  tool  to  promote  responsible  budgeting  and  policy  deci- 
sions. As  I  stated  earlier,  it  is  my  preference  that  the  Congress 
adopt  a  proposed  amendment  on  this  important  issue  to  nail  it 
down.  However,  there  is  reason  to  believe  that  the  President  cur- 
rently has  the  authority  under  the  Constitution,  and  I  join  in  sup- 
port of  Senator  Specter's  sense  of  the  Senate  resolution  urging  the 
President  to  exercise  that  authority. 

Clearly,  there  will  be  a  court  challenge  should  the  President  ex- 
ercise line  item  veto  authority  as  urged  in  S.  Res.  195.  However, 
this  should  not  deter  our  efforts  and  should  eventually  bring  a  de- 
finitive ruling  on  this  important  issue  from  the  U.S.  Supreme 
Court. 

With  the  possible  exception  of  violent  crime,  the  American  people 
have  put  deficit  reduction  at  the  top  of  their  priorities.  As  their 
elected  representatives,  we  have  a  solemn  duty  and  responsibility 
to  eliminate  the  Federal  deficit  and  reduce  the  staggering  national 
debt. 

Presidential  use  of  line  item  veto  will  prove  valuable  to  deficit  re- 
duction. Again,  it  is  my  hope  that  we  can  amend  the  Constitution 
to  plainly  authorize  its  use.  In  the  interim,  the  Congress  should 
adopt  Senator  Specter's  sense  of  the  Senate  resolution.  I  want  to 
commend  Senator  Specter  for  his  efforts  and  I  appreciate  the  op- 
portunity to  present  my  views  before  this  subcommittee. 

Thank  you,  Mr.  Chairman. 

Senator  SiMON.  We  thank  you.  Senator  Thurmond.  Let  me  just 
add  my  thanks.  You  mentioned  the  balanced  budget  amendment. 
You  have  been  a  yeomen  fighter  in  that  struggle  for  a  longtime  and 
I  really  appreciate  it. 

We  have  been  joined  by  Senator  Brown.  Before  I  call  on  Senator 
Specter,  do  you  wish  to  add  anything  here? 

STATEMENT  OF  SENATOR  HANK  BROWN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  COLORADO 

Senator  Brown.  Mr.  Chairman,  only  to  thank  you  for  calling  this 
hearing  and  to  note  Senator  Specter's  outstanding  work  in  this 
area.  He  not  only  has  what  I  consider  a  superb  proposal,  but  some 
excellent  research  behind  it. 

The  Constitution  gives  the  President  the  power  to  veto  legisla- 
tion in  article  I,  section  7.  The  Constitution  specifically  empowers 
the  President  to  veto  any  "order,  resolution,  or  vote  to  which  the 
concurrence  of  the  Senate  and  House  of  Representatives  may  be 
necessary."  Yet,  Congress  sends  the  President  measures  that  he 
cannot  veto  because  Congress  would  not  have  time  to  pass  addi- 
tional legislation  before  the  funding  ceases  for  the  FBI,  Social  Secu- 
rity, et  cetera.  That  shift  of  power  away  from  the  executive  was 
comtemplated  by  the  Framers: 

The  Constitution  enables  the  President  to  sign  legislation  while  vetoing  specific 
measiires  added,  or  bundled,  to  the  legislation. 

The  Constitution  suggests  in  article  I,  section  7  that  there  is  in- 
deed a  line  item  veto.  If  you  do  not  read  a  line  item  veto  into  sec- 


tion  7,  there  simply  is  no  way  to  explain  section  7  clause  3  of  the 
Constitution. 

I  want  to  commend  Senator  Specter  for  his  excellent  work  in 
this.  I  think  it  is  not  only  a  valuable  contribution  to  constitutional 
law,  but  a  potential  for  improvement  in  our  manner  and  practice 
of  Government. 

Senator  SiMON.  Thank  you.  Before  I  call  on  Senator  Specter,  let 
me  note  that  we  are  entering  into  the  record  statements  submitted 
by  a  number  of  scholars — Louis  Fisher  of  the  Congressional  Re- 
search Service;  Professor  Neal  Devins,  College  of  William  and 
Mary;  Professor  Michael  Rappaport,  University  of  San  Diego  Law 
School;  Professor  Thomas  Smith,  University  of  San  Diego  Law 
School;  and  Professor  James  Viator,  Loyola  University  School  of 
Law,  of  New  Orleans. 

[The  statements  referred  to  are  located  in  the  appendix.] 

Senator  SiMON.  Now,  let's  call  on  the  chief  sponsor  of  this  sense 
of  the  Senate  resolution,  Senator  Specter. 

STATEMENT  OF  THE  HON.  ARLEN  SPECTER,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  PENNSYLVANIA 

Senator  Specter.  Thank  you,  Mr.  Chairman.  I  appreciate  your 
convening  this  hearing,  knowing  the  busy  schedule  of  this  sub- 
committee. I  thank  the  ranking  member.  Senator  Brown,  for  his 
support  of  the  hearing  and  for  his  words  in  support  of  the  resolu- 
tion, and  our  very  distinguished  senior  colleague,  Senator  Thur- 
mond, for  the  testimony  which  he  has  given. 

Mr.  Chairman,  I  would  ask  unanimous  consent  that  the  full  text 
of  an  extensive  statement  and  a  memorandum  of  law  which  I  have 
prepared  be  included  in  the  record,  which  will  enable  me  to  abbre- 
viate my  comments. 

Senator  Simon.  It  will  be  included  in  the  record. 

Senator  Specter.  I  would  also  like  to  add  to  the  record  an  article 
by  distinguished  constitutional  law  authority  Professor  Forrest 
McDonald  entitled  "The  Framers'  Conception  of  the  Veto  Power." 
It  is  worth  noting  that  Professor  McDonald  has  just  authored  a 
very  erudite  book  on  the  presidency  which  was  reviewed  by  C- 
SPAN  in  a  very  remarkable  interview  and  has  some  very  insightful 
observations  on  this  subject. 

If  we  may  have  that  included  in  the  record,  Mr.  Chairman? 

Senator  SiMON.  That  will  be  included  in  the  record. 

[The  article  referred  to  follows:] 


THE  FRAMERS'  CONCEP'nON 
OF  THE  VETO  POWER 

by 
PROFESSOR  FORREST  McDONALD 


I  must  begin  by  uuiking  n  couple  of  demurrers  or<Jisclaiincrs.  I  am  by  imj  mc«HS 
an  expert  on  budgetary  proccs.scs.  And  I  have  no  |X)Iicy  rccomuwndmioas  (o  nuikc. 
Wliul  I  can  cluiiw  sonic  expertise  in  nnd  whiU  I  propose  to  address  is  how  tlw 
FrHoicrs  «liough<,  whni  was  going  on  in  <hc  ciglUccntli  ccniury,  mid  what  <hcir 
conccp(ioiw  orji  mimlKrof  subjccis  were,  incliuling  (Iw  vcio,  When  wc  spcuk  of  the 
vcio  iHjwcr,  liistoficully  i\nd  iit  present,  wc  arc  ncliM\lly  dciiliiig  with  two  di(Tcrciil 
subjects  —  closely,  inlinmlcly  related,  but  slill  difleiciit  subjects.  Hie  one  is 
executive  control  over  spending;  the  other  is  the  executive  shaie  in  IcgiHiiillon. 
Historicully,  these  were  two  dilfcrcnt  things. 

The  Frnincrs  were  lenrncd  in  lilslory.  They  knew  from  Rnniiin  history  of  nimteLs 
of  II  veto  thirt  were  derived  from  the  ancient  Irlbuneii.  U»t  iorilic  most  p:irl  when 
they  tnlkcd  of  vetoes,  when  llicy  thought  of  the  subject,  they  thought  of  Untisli 
history.  How  Ihlng.'i  hud  evolved  in  Cnghind.  how  things  hud  evolved  In  tlicir  own 
colonini  experience  nnd,  to  n  lesser  extent,  their  more  inwnedi.iie  stute  cxpcriaice 
since  1776,  ntiidc  up  their  thinking  nboul  vetoes. 

loBngluiul.lltc  kingulwuysiiad  u  veto,  which  wns  in  the  form  of  his  power  to  siiy 
no.  If  he  said  no  or  If  l>cdidn'l  approve  of  u  proposed  boily  of  Icgi.slnliwi,  it  wusrM)! 
cnuctcd.  'I'Jius  did  he  cxcix:ijc  o  simrc  in,  iiiid  u  co<ilrol  over,  lite  legislative  jxiwcr. 
Tltc  veto  did  not.  liowcvcr,  extend  to  spciidhtg  bills.  It  did  not  extend  to  .s^xiiding 
bills  bccutiRC  of  titc  pcciillur  niiture  of  taxation  and  appmprliition. 

Sir  WiUhiin  BJuckMonc  hitd  cteurly  denned  taxes  as  llicy  had  come  to  be 
undcrdUMHl  in  Il»c  Hngitfih-.tpciilcing  world.  "Taxes."  he  said,  "urc  u  p*>rli(m  wliich 
each  subject  coiitrlbutc.<i  of  \m  properly  in  order  to  secure  the  rcicaindcr."  TImm, 
luxes,  In  the  Anglo-Saxon  scljcme  of  things,  were  JKld  to  be  a  voluntary  gift  from 
the  people  to  tlie  sovereign.  II  made  no  sense,  therefore,  for  the  king  lo  have  m  veto 
power  over  <hc  gifts  that  the  subjects  were  giving  lo  him.  What  he  did  linvc. 
however.  WHS  total  discrctionury  power  as  lo  how  to  spend  it. 

As  to  the  veto  of  IcgiKlation,  agnin,  Uluckstone  mukes  ciciii  wluit  it  meant:  "Wc 
muy  apply  lo  the  royul  negative  what  Cicero  observes  of  the  negative  of  the  Roman 
tribunes,  that  the  Crowo  has  not  any  |>owcr  of  doing  wrong,  but  merely  of 
preventing  wrong  from  being  done."  Tliat  remnins  the  way  to  Ihini.  of  a  veto.  In 
Enghmd,  however,  by  the  eighteenth  century,  tlie  veto  had  become  pretty  well 
obsolete.  Tl)c  last  king  uctuully  lo  exercise  it  on  u  large  scale  was  King  Willjum  in 
the  1690s.  Queen  Anrx;  vetoed  one  n»c;isurc  and  that  raised  such  a  storm  of"  protect 
that  it  ncoriy  disappeared. 

But  interestingly  cnoMgh,  what  come  along  in  lieu  of  it  was  the  Crown's  control 
over  spernling.  Tl»c  Prime  Minister,  os  evolved  in  the  eighteenth  century,  wjs 
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always  u  iitcinlKr  of  Parliament  wlio,  if  he  was  in  Ihc  House  of  Conunoiis,  was 
aionccllor  of  Ihc  Exchequer;  if  he  was  in  the  House  of  Lords,  he  was  the  Lord 
Trcnsurcr.  By  their  use  of  the  appropriations  which  cunic  into  the  treasury,  they 
influenced  legislation  —  usually  in  a  highly  corrupt  way  to  which  most  Americans 
eventually  objecled.  Dcyond  the  development  in  England,  in  the  colonics  there  was 
direct  experience  with  the  veto  in  three  different  wnya.  To  understand  the  colonial 
experience,  one  must  remember  that  there  were  difTercnt  kinds  of  colonies:  proprie- 
tary, corporate,  and  royal. 

Two  colonics,  Pennsylvania  and  Maryland,  were  proprietary  colonics.  The  Pcnn 
fun»ily  and  the  Calvert  family  owned  the  land,  and  llw  govcrniDcnt  was  whatever 
govcmnicnt  they  established.  Two  other  cnlnnle.s,  Connecticut  and  Rhode  Island, 
were  "coiporatc"  colonies;  self-governing  entities.  The  other  nine  colonies  were 
royal  colonics;  ruled  by  the  Crown  through  his  agents.  TIk  governors  of  those 
colonics  were  always  agents  of  titc  king. 

Now,  to  sonic  extent  !l»e  experience  was  different  in  each  of  tite  three  types  of 
colonies.  The  royal  goveniors  did  not  exercise  a  veto  at  all,  except  In  one  rcb|x;ct, 
and  that  was  when  lite  lower  house  of  the  leglsliiturc  nominated  or  actually 
appointed  the  nicn)t)ers  of  tlic  upper  house  of  ll>c  Icglslaturo.  'I'he  up|)cr  iiousc  wafi 
sort  of  a  combination  of  today's  prcsidentlul  cabinet  and  the  Senate,  an  upper  house 
an  well  an  an  advisory  executive  council.  The  royal  governor  had  u  veto  —  line-item 
veto,  as  it  were  —  over  any  one  of  those  appointed.  I1ic  royal  govcn)oi"s  were  jiol 
required  to  accept  or  reject  Ihc  whole  slate.  If  there  were  nftecn  names  on  u  list,  they 
could  eliminate  one  or  more. 

Tlie  second  kind  of  veto  developed  in  the  proprielaiy  colonies.  Originally,  under 
Ihc  ciiaitcr  of  government  (the  Chailcr  of  Liberties)  which  William  Pcnn  granted  to 
the  prospective  citizens  or  subjects  of  Pennsylvania,  the  veto  was  a  direct  copy  ol' 
Ihe  ai>cient  Roman  system.  In  oncicnt  Koine,  the  senate  legislated,  and  the  people, 
through  the  tribunes,  had  tlic  veto  power.  Pcnn  and  his  advisors  proposed  legisla- 
tion. It  went  out  to  the  people  (through  Ihcir  Iribuucs,  in  effect)  niid  if  the  people 
accepted  it,  it  wiu  law;  If  they  did  not  nccc])!  il,  it  was  not  law. 

Dy  the  middle  of  the  eigliicenlh  century,  this  sy.siem  hud  changed.  The  Penn 
family,  as  culoniat  governors,  or  llieir  dcsigmitcs  as  colonial  goveniors,  had  come 
to  have  and  to  exercise  repeatedly  u  line-Item  veto.  Tliey  could  (ukc  out  a  particular 
comma,  a  particular  pa.ssagc,  u  particular  ap|)ropriation.  The  veto  in  Pcnn.iylvatiia 
by  then  applied  to  both  appropriations  and  to  normal  legislation  and  was  selectively 
applied,  it  was,  in  other  words,  a  line-item  veto,  though  the  plira.sc  hud  yet  to  be 
coined. 

In  1696,  His  Majesty's  Privy  Council  created  an  administrative  body  called  the 
Board  of  Trade,  which  came  to  exercise  tlic  third  kind  of  veto.  The  Board  of  I'rade 
reviewed  all  legislation  passed  by  Ihe  colonics  from  1696  to  1776.  During  the 
course  of  that  eighty-year  period  the  Board  reviewed  8,563  pieces  of  Icgislaliott. 
1'he  members  uutdc  clear  aintosi  from  the  beginning,  in  1702,  that  Ihe  vcio  that  llicy 
were  exercising  in  the  name  of  the  Crown  was  a  .selective  veto,  a  line- item  veto. 
They  vetoed  all  or  part  of  469  pieces  of  legislation  in  the  eighty,  years  in  which  the 


BoHftl  of  Trade  oversaw  (tie  colonics.' 

TIk  period  afler  1776,  however,  is  the  period  of  grcatcsi  inCcrcsl  in  undcrslunding 
Ihe  veto  power  (hat  came  Co  be  part  of  the  ConstituJion.  In  regard  to  govemriKnt 
spending,  from  the  very  beginning  ond  growing  out  ofcolotiial  experience,  appro- 
priations were  always  made  by  IcgisJiitures.  Dot  uppropriailoiis  were  always  per- 
missive, not  mandatory.  A  Icgisiulurc  voted  a  sum,  and  Ihe  govcrnoi ,  or  wliocvcr, 
was  charged  with  spcndirvg  it;  but  \\c  spent  it  nt  his  discretion,  so  there  wa.s,  built 
into  Ihc  ap|»ropriations  process,  a  )tind  of  selective  veto.  Normally,  the  constitutlous 
of  the  several  states  indicated  (hat  expenditures  were  to  be  disbursed  at  (he 
discretion  —  Ihe  sole  discretion  —  of  the  governor. 

Fjimcis  Newton  'Hiorpc's  .seven  volumes  of  colonbl  chnitcrs  and  Mate  con.stiiy- 
tions  provide  nn  ob-tolulcly  cruclnl  set  of  dociimcn(s  for  understanding  (his  fnrniu- 
tive  period.  R)r  Insluncc,  North  Carolina's  first  sliric  constllulion,  that  of  1776, 
miKic  it  explicit  that  no  money  could  be  token  out  of  ll»c  public  treasury  except  at  tlic 
discretion  of  llic  governor,  llic  Virginia  conslilution  of  1776  said  the  san>e  thing. 
Tlw  Pennsylvania  constitution,  the  Mnssachu.sc(ts  constituiiou  of  1780.  Ihc  New 
Hampshire  constitution  of  1784,  and  so  on,  nil  made  Ihat  clear. 

In  prnctice.  legislatures  imulc  large,  lump-sum  iippropti;i(ions.  Approprialions 
that  were  niiulc  by  the  state  legislatures  of  Virginia,  Nuitli  Curolinn,  and  New  York 
during  (his  period,  1776  to  I7H7.  each  had  n  nvaximum  number  of  nine  Ivcudings. 
That  would  be  for  (he  civil  li.sl  and  foi  paying  veterans'  bonuses  or  invalid  vc(cnins' 
pensions  and  (he  like.  Still  Ihc  fund.^  were  nllocoled  in  brond,  blanket  grants  of 
money,  and  it  was  left  to  Ihe  executive  uuthorily,  usually  (he  governor,  to  spend  as 
he  plca.<;cd  within  (he  lcgi.<ila(ivcly  cslubllshed  limits. 

In  regard  (o  (he  vc(o  power  over  legi.slu(ion,  (he  ex|)cricncc  of  (he  s(atcs  hi  (Ik: 
cudy  ycfkn  ran  us  follows.  Most  states  were  loulh  (o  provide  a  veto  becau.se  of  iho 
reaction  against  cxecudve  power  (hut  was  buil(  Into  indejKjndcncc  It.self.'  Two  sttttcs 
did,  however,  provide  a  veto  power  —  New  Yink  and  MaK«»clmse((s  —  and  botli 
used  (lie  word  "revision."  Hie  word  ''revision"  la  slgnilkonl  because  (he  American 
concuplioa  of  (he  veto  |X)wer  was  originally  n  revislag  |X)wer,  not  n»crely  u  nay- 
snyliig  power.'  It  is  al8<i  signKJcum  bccuu.sc  U\  FeilerulUii  No.  69.  llumilloii 


*  Notice  —  8,363  plctcs  of  Icgislullon.  OwiC  j  »li  irf  (lie  laws  enacted  by  nine  IcyislnlurcK  ia 
the  course  of  80  years.  Ttuil  cojiks  o«t  lo  be  JIO  n  yew.  tliHl  U  nine  luw.^  per  ycur.  IIiir  Is 
lignlficunt.  Tlic  FrunKts'  conccpC  wms  (hiit  lcBisJ«(l«n  wiw  n  slmj>lc.  clcwr,  direct  hiiJ 
slrulghtfofwiird  (hing.  It  was  liinilctl.  Hint  gcncniliun  did  not  have  »(»cl«  ihiag."?  a.t  omnibus 

bilb. 

ftr  cxiimplc.  Uic  StHic  of  Virgluin  ordered  «  niua  niiiucJ  Ileniiig  «o  pull  togcdicr  hII  of  (Ik: 
ataluics  Ihot  had  been  cuiKkd  by  Virginia  since  1607.  iiciuly  200  ycure.  ll  »o««k  only  13  wmill 
volujucs  (o  prim  nil  of  \\\t  Inwi  of  2(K)  yews.  Twl«jr.  smiules  coming  out  ol  CongrCb.>  lend  lo  be 
lung,  complicated  ond  detnllcd. 

'ThoMgh.  in  ll>e  Doclnrallon  »{  hulc|>c«idcncc.  nflcr  ll»c  Prennibic  and  wlicn  ll  gcU  down  to 
itll  of  Ihc  "lie  hnscs,"  hkxsI  ot  ilfc  8ccM«ntlons  ngoinst  Oenrgc  111  Mcnmicd  from  iIk  Kiog» 
f«ilurc  t»  exercise  the  veto  p«)ww:r  whcH  Ik  .sImmiW  linvc.  In  Uic  Dcclunnlon.  JeUciMin  lo«)k 
George  ill  (o  Jusk  for  vcloiiiB  ccii.iin  Icgishilion.  but  hIwj  for  ihj4  vetoing  odicr  of  piirt.s  of  «»llicr 
pkccs  of  Icgl-^lution. 

'  Aa  for  tlic  use  of  (he  word  "reviRlon."  set  »l»c  coralilutioiu  of  New  Yort.  1777,  5  III; 
Mnssjidiusctli.  1780.  ch.  I.  art.  111.  S  I.  Gcoigia.  1789.  art.  II.  9  10  and  1798  nrl.  III.  fi  10. 
Vcrmom.  I793.ch.  11,  »  16. 
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describes  (Ik:  prcsidciitiai  vcrn  us  difTcring  from  ihc  "absolu(c  ncgniivc  of  (lie  Orilish 
sovereign";  ro(hcr,  i(s  power  "(allies  cxacdy  wi(h  (he  rcvisionory  uu(hori(y  of  »hc 
council  of  revision"  of  New  York. 

'n>c  New  York  Council  of  Revision  consis(cd  of  (he  governor  of  Ihe  sljitc  and 
ccrloin  judicial  oillccrs.  nnd  (ogctlicr  (licy  reviewed  oil  lcgisla(ion  (hut  conic  before, 
or  th:i(  was  passed  by,  ll»c  New  York  Assembly.  In  fuct,  (hey  reviewed  it  twice.  The 
legislation  was  proposed,  and  lest  anybody  net  hastily,  il  had  to  be  read  three  times. 
Then  it  went  to  Ihc  Council  of  Revision,  and  (he  Council  looked  it  over  selectively, 
and  sent  il  back  to  (he  legislnturc.  no!  approved  or  disapproved  in  lu(o,  but  with 
recumincndations  for  revision.  Nornuiily  the  Icgisliturc  would  (hen  lake  Ihc  pro- 
posed rcvjslon.s  Into  ncctHiat  and  enact  (he  bill  into  iuw.  Aflcr  i(  was  en.ncted  )nlo 
law,  it  would  come  back  to  the  Council  of  Revision,  and  now  ihc  Council  had  n 
selective  veto,  u  linc-llcin  pr<x:css. 

'n\e  Mu.vsuchusctis  case  is  rnllicr  more  interesting,  iiiul  here  one  .sees  t^»e  back- 
ground of  the  now  famous  Clau.sc  3  of  Anicle  I,  Scclion  7  of  Ihc  United  Stales 
Constitution.  In  1721,  the  Icgislulurc  of  Massuchusclt.'i,  .<^ckliig  to  get  around  the 
prospcclivc  veto  of  the  Board  of  Trade,  had  made  its  appropriations  for  Ihc  ycnr  by 
resolution,  not  by  act.  'Ilic  Board  of  Trade  was  cmixiwcrcd  to  review  all  acts  of 
colonial  legislatures,  but  a  resolution,  said  Ihe  House  of  RcprcKcnlativcs,  was  not  nu 
act.  Tlicy  made  appropriaiious  that  wsty  —  and  got  awuy  with  it  —  imlll  1729,  whct« 
the  Oourd  of  Trade  said  (hat  was  unacceptable. 

'I*hc  House  then  decided  to  do  it  a  different  way.  Raihcrtliuii  pass  any  rciolutions, 
Ihey  undertook  to  pass  "votes,"  t<i  make  appropriations  by  votes.  And  in  1730  and 
1731 ,  Ihe  Mn.ssachusctts  legislature  made  oppropriutions  Ihrnugh  votes,  nnd  signifi- 
canlly,  i(  ul.so  di.sbursed  ihe  funds  by  votes,  gelling  an>und  iIk:  royal  governor  as 
well  as  the  Board  of  Trade. 

Hicn  nn  interesting  thing  happened,  as  always  happens  when  Icgl.slativc  spending 
has  no  clfcciivc  external  restraint,  'llic  public  debts  of  IIk;  colony  of  MnKsnchuRcKs 
became  nb.soliitcly  Intolerable.  '11m:  colony  was  going  broke,  and  by  1733,  the 
llou.sc  of  RcprcfluntHlivcs  ducliled  to  give  the  govcrruir  h  check.  'Ilirouglioul  (Ik: 
remainder  of  Ihc  colonial  iKrhnl,  Ihc  fmunccs  of  the  colony  of  Mu.ssacliusutis  were 
kcpi  under  control  because  IIm  iegislntors  had  had  Ihis  curlier  experience;  (licy  hud 
learned  (hat  when  legislatures  arc  iefl  to  spend  freely,  they  go  berserk. 

This  background  makes  it  cnsicr  (o  understand  Ihc  veto  provisions  of  Ihc 
Constitution.  During  the  Con.s(ilutional  Convention  of  17R7,  various  pro|X)sals 
were  made.  Some  people.  Alexander  Haniiilon  f(»r  instance,  indicated  early  on  thai 
they  wanted  an  absolute  veto;  others,  Benjamin  f^rnnklin  in  parliculur,  oppo.scd  any 
kind  of  veto.  The  Convention  decided  on  a  qualified  veto.  Then,  on  August  I4lh 
and  15th.  Ihc  delegates  got  around  to  the  phraseology  of  Ihc  veto.  'Ilicre  was  .some 
confusion  on  Ihc  14lh,  and  on  Ihe  next  day,  Governor  Edmund  Randolph  of  Virginin 
made  a  proposal,  essentially  taken  from  the  Massachu.sctis  coaslitulion  of  l7Kt),  to 
incoiporalc  the  language  dealing  with  resolutions  and  acts.  The  Idea  was  to  control 
Ihc  Congress  by  providing  for  o  veto  again.st  resolutions  as  well  a.s  acLs. 

The  language  of  Article  I,  Section  7,  Clause  3,  like  Ihc  first  claVisc  of  Ihc  .section, 
is  taken  directly  from  (he  Massachusetts  constitution.  Both  paragraphs,  like  their 


Mastacliuscds  prototype,  were  designed  to  prevent  llic  Congress  from  running 
amok,  (o  make  respoiisibilily  lie  in  Ihc  presidency. 

During  tlic  course  of  iltc  contests  over  ratification  of  the  Constitution,  interest- 
ingly cnougli.  there  was  very  IcttJc  comment  about  the  veto  in  nny  way.  Two 
Anli-Fedcraltst  tracts  against  Ihc  Constitution  objected  to  the  Coiwlitution,  among 
other  reasons,  because  Article  I.  Section  7,  Clause  3  made  loo  strong  a  line-item 
veto  in  the  hands  of  the  President. 

Tlic  only  FcdcriJist  speaking  in  a  ratifying  convention  who  addressed  ll»c  subject 
wtts  Governor  James  Dowdoin  of  Massachusetts.  Dowdoiw  spoke  in  favor  of  the 
veto  in  such  a  way  as  to  suggest  that  he  uiidcrstcrod  it  to  be  a  power  of  revision  and, 
lljercfore,  n  selective  power.  He  did  noi  say  so  explicitly,  but  It  is  clear  in  light  of 
llie  Mu.Vt(x:hu.sel(s  experience. 

Wlicn  the  government  wa.s  formed  under  the  Const  itullon  in  1789,  and  for  tin; 
lirst  two  or  thicc  years,  tljc  CoiigrcKS  followed  the  suinc  procedure  that  had  been 
followed  by  tUc  colonics  ond  by  llie  several  stale  govcrntncnts,  llmt  is  to  siiy,  it 
voted  general,  lump-sun»  approj>rialioHS  under  licudiiigK  of  three  or  four  dcpurt- 
HKiits.  'Ilic  veto  power  WHK  assumed  to  have  ii  dual  nature .  One  was  the  power  of 
revision  of  rcgtilnr  Icgishillon,  the  other  the  power  toc(Mitrol  »»r  prohibit  spcndiug  in 
partlciihu  areas.  The  dual  nature  of  the  veto  experience  of  Ihc  Aincrlcniis  was 
.toineliiucs  .separate,  sometimes  the  sauM:;  but  In  Iwth  ureas,  the  experience  was  ihul 
the  negative  was  es-scniially  a  line-item,  usi>ecific  thing. 

Secretary  of  il»c  Tiicasury  Alexander  Hamilton  and  I'rcsidcnl  Washington  both 
look  the  position  that  appropriations  were,  again,  penni.ssivc,  not  nuindatory.  They 
often  shifted  fuuds  around  nod  Uterc  were  considerable  luissles  ou  occasion  over 
such  sliiftliig.  Indeed,  the  Anti-Pederalisls,  who  now  were  catUng  thcnvsclves 
Republicans  hi  opiKuition  to  titc  way  Hamilton  was  rtmning  the  Ttcnsury  Depart- 
ment, began  to  make  invcsllgHlJouN,  lliey  argued  that  Hamilton  was  improperly 
Irnnsfcrring  funds.  But  HaHillton  had  tlways  gone  to  Washington  for  approvul. 
Tlwrc  wa.s  only  one  very  sticky  time  wlicn  Washington  cmild  not  rcitM:n>ber  that  he 
hiKl  given  the  nj>proval  to  Hamilton;  but  the  |)ohit  is  Ihut  it  was  assumed  that 
Washington,  as  President,  hud  tl»c  power. 

More  interesting  is  ll>c  experience  of 'fhumas  JcfTer.son.  liy  I  HOI,  line-item 
opproprialioiis  had  become  .something  like  the  norm.  JcH'crson  him.scJf  had  an 
interesting  conception  of  whi»t  his  veto  power  and  what  his  powers  were  in  relation 
Id  fmances,  and  it  was  clearly  a  linc-ilcm  power. 

In  one  famous  tii.ttRncc  Jctl'crson  announced  that  he  refused  to  spend  .1i50,0(X)  on 
gunboflls  as  appropriated  by  Congress.  There  was  a  gcnxl  reason  for  Jclfcrson's 
decision  in  that  instince.  Wc  were  expecting  war  with  Spain  when  the  appropria- 
tions were  made.  Ihcn,  Ihing.^  cooled  off.  To  JcfTcrsou's  way  of  thinking  there  was 
no  longer  any  point  in  buikJing  the  gunboats,  lliat  was  not.  strictly  speaking,  a 
reversal  of  the  policy  of  Congress.  It  was  merely  u  Huillcr  of  seeing  that  the 
circumstances  had  changed  :mk1  a.ssuming  that  Congress  would  have  changed  also 
hud  it  been  in  session. 

On  unollKf  occasion,  JelTcrxon  again  used  a  linc-iicivi  veto  to  refuse  to  expend 
nwney.  This  he  announced  in  his  first  annual  n)cssagc  to  Congress  in  1802. 
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Congress  has  apprupriatcd  u  considcriibic  sum  of  money  lo  btiild  viirious  ruriirica- 
lions.  Nothing  hnd  chungcd.  as  i(  hud  in  the  other  cxnntplc,  but  JcfTcrsun  thought  the 
forlincalions  unncccssiiry.  a  wostcful  u^c  of  public  funds.  So  he  announced  lo 
Congress  that  he  hnd  decided  (o  "suspend  and  slacken  (he  expenditures."  He 
changed  Congress'  policy  in  this  regard.  JefTcrson  sen!  Ihc  legislation  back  to 
Congress  to  be  reconsidered.  During  (his  time,  he  held  it  up;  he  rcFu.scd  to  spend  ilic 
money  for  a  year.  Congress  did  not  reappropriale  tl»e  money.  The  point  is  that 
JefTcrson,  in  his  sole  di.scretion  as  President,  assumed  he  hnd  Ihc  power  lo  decide 
whether  the  appropriated  monies  should  be  spent  or  not. 

It  is  not  just  at  Ihc  national  level  where  we  .sec  the  original  understanding  behind 
the  vc(«»  power.  Tlic  experience  of  tl»c  stales  after  the  adoption  of  tlic  federal 
Couslitulion  is  iniporlunt  lo  undcr.slaiiding  the  experience  of  the  federal  govcmincnl 
for  two  reasons.  First,  what  the  stales  did  immediately  ofler  the  adoption  of  ll»c 
federal  Cnn.stilution  is  nti  indication  of  their  understanding  of  whiil  the  veto  power 
was  and  what,  particularly.  Clau.sc  3  meant.  A  number  of  .states,  upon  lite  ratifica- 
tion of  tl>c  Conslitutiun.  adopted  constitulionnl  amcndnKnts  lo  make  their  constitu- 
tions s<iuurc  will)  Ihc  new  federal  charter.  Several  .stales  adopted  new  const ituiionn 
from  scratch.  Georgia  did  in  I7R9.  Pennsylvania  in  1790.  ainJ  Delaware  In  the  early 
1790s.  Kentucky's  firsl  confillliilion  wa.s  in  1792.  Vermont  revised  lis  constitution. 
Tcnnes.scc  got  a  new  one.  and  .so  on.  In  each  ca.sc,  they  adopted  the  phraseology  of 
Arlicic  I,  Section  7  and  the  govenwrs  began  ininiedialely  to  exercise  ihe  veto  in  a 
lh»c-item  fashion.  Thut  was  Ihcir  understanding  of  what  Article  I,  Section  7  meant 
when  tl»cy  incorporulcd  ll  inio  llicir  own  con.stilulions. 

The  .second  reason  IhiU  Ihc  experience  of  Ihc  stales  Is  Importanl  is  thai  in  Ihe  stales 
Ihc  real  spending  occuired.  The  volume  of  expenditure  by  government  in  Ihc  United 
Sintcs  through  Ihc  late  eighteenth  and  throughout  the  ninelcciilh  centuries  was  not 
overwhelming:  the  big  bucks  were  spent  ul  Ihc  stole  and  local  levels.  As  laic  as 
1900,  for  example,  slulc  and  local  expenditures  were  ten  limes  thai  of  ll>c  federal 
govcmincnl.  In  Ihc  middle  of  ihc  nineteenth  century,  they  would  have  run  Iwenly  or 
thirty  limes  as  much.  Thus,  if  wc  wont  lo  know  how  IIjc  people  tuid  governnicnial 
In.stllullons  coped  during  Ihc  cjuly  years  with  llic  problem  nf  big  s|)ciiding  or 
excessive  spending  or  wholcvcr,  we  must  turn  to  Ihc  stale  experience. 

Dy  Ihc  1820s  and  1830s.  spending  at  ihc  stale  level  had  become  enormous.  It  had 
gollen  oul  of  hand  becnu.se  legislators  had  Ihe  cupaclly  lo  collect  taxes  on  a  suflicicnt 
scole  lo  spend  on  boondoggles  —  all  kinds  of  public  and  quosl-public  projects  — 
and  governors,  except  In  the  few  slates  which  had  adopted  Ihe  equivalent  of  Ihc 
federal  Con.stitution'.s  line-ileni  veto,  were  powerless  locopc.  There  wos  u  collapse 
cycle  In  governmcnl  spending  in  the  United  States  throughoul  the  ninetccnili 
century.  After  each  major  financial  panic  —  1837.  1857,  and  1873  —  states  found 
thcm.sclvcs  virtually  bankr\ipl  bccau.se  of  overspending,  and  each  lime  this  hap- 
pened, there  would  be  a  new  round  of  constilutionol  checks  on  Ihe  legislative  power 
to  spend. 

One  of  the  things  thai  most  of  Ihe  slalcs  adopted  ut  somQjjginl  was  a  requirctnent 
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Jhflt  a  bill  which  becomes  an  acl  must  have  only  one  subjccl.'  Some  ut  (liciii  wcii(  so 
far  as  lo  declare  (li.it  every  bill  h;u1  to  liavc  ii  liilc,  tha<  cvcrylliing  in  the  Iwll  n»us( 
pertain  (o  (he  title,  and  Ihul  anytiiing  not  pertaining  to  the  title  was  automatically 
anruiilcd. 

Several  slates  required  that  any  uppropriallons  for  what  Wiw  called  the  civil  list 
(the  govcmmeDt  payroll  for  ordinary,  full-time  employees)  nuisi  be  nude  in  lump 
sums  but  il>at  everything  else  hud  to  be  in  separate  and  fiingle  bills.  Dy  the  I84()s. 
the  idcn  of  o  line-item  veto  to  control  fiscal  irresponsibility  in  llx:  legislatures  w;is 
coming  to  prominence.  It  did  not  originate  in  the  Confederate  constilutioii  us  so<nc 
liuvc  suggested.  Ilicrc  were  three  Northern  states  which  had  already  adopted  (he 
line-item  veto  before  tl»c  Civil  War.*  It  bccunic  very  common  iiflcr  the  Civil  War. 

The  lesson  that  wiw  learned  in  the  stales  during  the  early  ycurs  of  the  Itcpublic 
was  (he  lesson  Alcxainlcr  lianiillon  had  endeavored  to  teach  in  one  of  (he  Pcdcnilist 
cssnys.  Tlic  more  people  (here  arc  Involved  in  the  dccisioH-njaking  pmccss,  (he  less 
responsible  any  one  is,  and  a  Icgisloture,  being  a  numerous  Ixxly,  in  llie  milnrc  of 
things,  cannot  restrain  itself.  It  i^  so  numciouj  us  to  be  politicully  blameless.  U 
ceases  to  Ix;  respon.siblc  bccau.sc  no  ouc  is  accOuntnble.  It  cease*  to  exercise  control 
over  H  budget.  It  appropriates  in  vague  nnd  gcncrnl  Icritw.  Anil,  while  ll>c  |Kopk 
will  cngerly  vole  out  of  office  IIio.sc  elected  rcprcsenlntivcfi  of  the  people  who  tax  to 
an  extreme,  they  will  not  vole  tlicni  out  for  spending  excessively. 

TIk:  only  way  eflfcctivcly  to  check  the  exccssivcne.ss  of  a  IcglshUurc  at  any  level, 
national  or  state,  is  to  have  rcspo<islbilily  vested  iu  one  ]x:rson  .so  tlut  that  one 
person  lakes  all  of  ll»c  heat  If  tilings  gn  out  of  control.  Tliat  is  tikc  cRscncc  of 
accountability;  that  Is  the  fount  of  responsibility. 

Let  me  close  with  u  quotation  from  AlcxnrvdeiTytlcr,  «n  obsctirc  but  perceptive 
figure  1h  the  Scotl'tsh  Ei>lightcnnient.  (Ho  hitd  a  relative  who  was  titc  sole  uutlior  of 
(Itc  Rccond  edition  of  the  Encyclopaedia  Urllntmica,  but  he  himself  was  n  (piitc 
Recoadary  Hgurc.)  Tytlcr  cxpre5.sed  u  thought  which  every  American  In  the  found- 
kig  generation  would  have  sharcd,  hcaiusc  dicy  knew  their  history. 

A  deMiocriK:y  cannot  exist  as  u  j)crmnnenl  form  of  gnvciiuucnl. 
It  can  exist  only  until  a  majority  of  voters  discover  tliut  ihey  can 
vote  themselves  largesse  out  of  tlic  public  treasury.  From  that 
momcitl  on,  {\\c  majority  always  votes  for  Hie  candidate  who 
prottii.ses  Uicm  the  most  benefit  from  ihe  public  treasury,  with 
the  result  being  that  democracy  always  colluj)sej  over  u  loose 
fiscal  policy. 


This  is  the  lesson  we  nrosl  need  to  remember  today. 


'Sonic  ntotes  hud  ndoplcd  .^uch  ptuvitkins  frtmi  die  bcgiiuting;  tfe,  e.g.,  tlic  Mnryiuiid 
conslilyllon  of  1776. 

'NcwkrscyCoiii(ilulionori844.nrt.  V,  §  7;OI>luConsli(u<ioB  of  1851.  »r1.  II.  5  16.  P  3; 
Kansn6  Q>ns(liuttoa  of  IB59,  urt.  II.  §  14. 
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Senator  SPECTER.  The  subject  which  we  are  considering  today,  I 
submit,  is  one  where  the  Constitution,  under  a  close  and  careful 
reading,  authorizes  the  President  to  exercise  the  line  item  veto 
without  further  action  by  the  Congress. 

The  chairman  raised  the  question  as  to  whether  legislation 
would  accomplish  this  objective.  It  is  my  legal  conclusion  that  it 
would  not,  although  there  have  been  a  number  of  legislative  pro- 
posals for  legislation  which  I  have  supported,  but  I  believe  that 
they  would  run  afoul  of  the  Constitution. 

Senator  Simon,  you  have  been  a  leader,  if  not  the  leader,  on  the 
issue  for  a  constitutional  amendment  for  a  balanced  budget.  I  have 
joined  you  on  those  matters  for  a  decade.  You  were  elected  in  1984 
and  I  think  that  is  a  cause  you  picked  up  immediately  thereafter. 
Perhaps  you  had  done  it  in  the  House;  I  don't  know.  But  you  led 
the  fight  on  the  recent  matter  which  was  considered  by  the  Senate 
which  was  defeated  by  a  vote  of  62  to  37,  5  votes  short  of  the  67, 
two-thirds  majority,  necessary. 

In  my  tenure  here,  in  1983,  we  did  pass  in  the  Senate  by  a  vote 
of  69  to  31  a  resolution  for  a  balanced  budget  constitutional  amend- 
ment. The  second  time  it  came  up,  in  1986,  it  failed  on  a  vote  of 
66  to  34,  1  vote  short.  So  there  has  been  a  real  effort  to  have  that 
kind  of  fiscal  discipline  which  has  been  rejected  by  the  Senate  and 
by  the  House  as  well. 

The  efforts  to  have  a  constitutional  amendment  for  a  line  item 
veto  have  also  failed;  what  we  have  here  is  a  classic  political  issue 
of  the  power  between  the  Congress  under  article  I  and  the  Presi- 
dent under  article  II.  The  facts  of  political  life  being  what  they  are, 
there  is  not  going  to  be  a  voluntary  ceding  of  power  on  what  we 
see  today.  We  see  the  tremendous  need  for  fiscal  restraint,  as  you, 
Mr.  Chairman,  and  as  the  ranking  member  have  articulated  on  the 
floor,  as  have  I. 

Senator  Thurmond  just  articulated  the  two  key  statistics,  a  $4.5 
trillion  national  debt  and  a  $255  billion  deficit  last  year.  I  believe 
that  our  fiscal  condition  makes  it  obligatory  for  us  to  search  the  au- 
thority to  find  legitimate  ways  to  curb  that  excessive  spending. 
That  brings  us  to  the  analysis  of  constitutional  law  in  existence  at 
the  present  time  and  the  conclusion  which  many  legal  scholars  and 
I  have  come  to  on  the  line  item  veto  although  it  is  not  without  dis- 
agreement. It  is  not  unheard  of  for  the  nine  justices  of  the  Supreme 
Court  to  divide  5  to  4  from  time  to  time. 

We  all  know  the  admonition  of  Chief  Justice  Charles  Evans 
Hughes  that  the  Constitution  is  what  the  Supreme  Court  says  it 
is,  certainly,  on  close  questions,  and  there  is  considerable  attention 
by  the  Court  to  atmospheric  conditions.  Not  to  say  that  the  Su- 
preme Court  necessarily  follows  the  last  election  returns,  as  some 
have  said,  but  they  are  not  unmindful  in  the  prominent  building 
across  the  street. 

Taking  a  hard  look  at  the  law,  I  submit  to  you  that  there  is 
strong  authority  that  the  President  currently  has  the  authority,  the 
power,  to  exercise  the  line  item  veto.  Article  I,  section  7,  clause  2 
sets  forth  the  basic  authority  of  the  President  to  veto  legislative  en- 
actments. There  is  a  subsequent  provision  in  article  1,  section  7, 
clause  3  which  provides  the  authority,  I  submit,  for  the  line  item 
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veto.  If  that  is  not  true,  then  clause  3  is  surplusage,  against  which 
there  is  a  presumption. 

In  reading  a  legal  document,  a  document  like  the  Constitution, 
there  is  a  presumption  that  each  separate  clause  had  a  separate 
meaning.  You  don't  need  clause  3  to  give  the  authority  to  the  Presi- 
dent to  use  a  veto  subject  to  being  overridden  by  a  two-thirds  vote 
because  that  authority  already  set  forth  in  clause  2. 

Beyond  the  issue  of  constitutional  or  statutory  interpretation, 
there  is  the  history  that  supports  the  view  that  clause  3  was  in- 
tended to  convey  a  line  item  veto.  Clause  3  was  taken  directly  from 
a  provision  in  the  Massachusetts  Constitution  of  1780.  This  provi- 
sion set  in  the  State's  fundamental  charter  a  provision  of  Massa- 
chusetts law  which  dated  back  to  1733,  and  first  implemented  to 
give  the  royal  governor  a  check  on  unbridled  spending  by  the  colo- 
nial legislature,  which  had  put  the  colony  into  serious  debt  bv 
avoiding  the  govemor^s  veto  power  by  appropriating  money  through 
votes  rather  than  legislation. 

Now,  that  is  precisely  where  the  line  item  veto  is  directed,  where 
there  are  votes  to  appropriate  funds.  It  was  that  specific  direction 
in  1733  which  gave  rise  to  the  precise  language  of  article  I,  section 
7,  clause  3,  which  I  cite  as  authority  for  the  line  item  veto. 

The  Massachusetts  constitutional  provision  was  duplicated  in  the 
U.S.  Constitution.  We  note  that  discussion  and  debate  of  the  con- 
stitutional question  at  the  Constitutional  Convention  over  the 
meaning  of  clause  3  was  very  limited.  One  main  source  for  the  in- 
tent of  the  Framers  comes  from  James  Madison's  notation  that 
only  Roger  Sherman  of  Connecticut  thought  that  article  I,  section 
7,  clause  3  was  unnecessary,  except  as  to  votes  taking  money  out 
of  the  Treasury.  This  is  in  line  with  the  earlier  argument  I  made 
that  clause  2  contains  the  regular  veto  power,  and  clause  3  was  un- 
necessary, as  Roger  Sherman  noted,  except  as  to  votes  taking 
money  out  of  the  Treasury,  and  that  is  precisely  where  the  line 
item  veto  goes. 

We  know,  Mr.  Chairman,  as  a  matter  of  the  conduct  of  our  own 
legislative  body  that  very  frequently  there  is  scant  debate  on  a  sub- 
ject. Very  frequently,  major  legislative  matters  go  through  the  Sen- 
ate with  only  the  two  managers  on  the  floor,  so  that  we  don't  really 
spend  a  whole  lot  of  time  on  debate.  So  when  you  have  a  comment 
by  Roger  Sherman  which  is  noted  by  James  Madison,  I  think  it  has 
weighty  import.  Sherman's  comment  was  important,  as  it  dem- 
onstrates the  context  in  which  the  Framers  saw  the  newly-added 
provision.  It  was  needed  only  insofar  as  it  pertained  to  votes  appro- 
priating money  from  the  Treasury. 

Professor  McDonald's  1988  article  goes  on  to  point  out  that  two 
antifederalist  pamphleteers  opposed  clause  3  because  it,  "made  too 
strong  a  line  item  veto  in  the  hands  of  the  President,"  so  that  it 
was  considered  expressly  by  pamphleteers  and  this  evidence  gives 
further  weight  that  the  clause  was  intended  to  provide  a  line  item 
veto.  The  absence  of  the  debate  suggests,  as  the  absence  of  much 
debate  on  our  floor  suggests,  that  it  went  through  because  there 
was  a  general  consensus  that  that  purpose  ought  to  be  carried  out. 

The  federalist  governor  of  Massachusetts,  James  Bowdoin,  ar- 
gued during  the  Massachusetts  ratifying  convention  that  the  veto 
power  was  to  be  read  in  the  light  of  the  Massachusetts  experience, 
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in  which  the  Hne  item  veto  was  exercised  by  the  governor.  In  Fed- 
erahst  No.  69,  Alexander  Hamilton  wrote  that  the  constitutional 
veto  power,  "tallies  exactly  with  the  revisionary  authority  of  the 
Council  of  Revision  in  New  York,"  which  had  the  power  to  revise 
appropriations  bills  and  not  merely  turn  down  the  entire  legislative 
enactment,  which  is  the  line  item  veto. 

This  is  the  sort  of  discussion  which  makes  most  eyes  glaze  over 
when  you  start  talking  about  these  clauses  and  these  lines  of  inter- 
pretation and  this  kind  of  constitutional  history,  but  I  think  it  has 
a  tremendous  amount  of  merit. 

The  early  practice  was  consistent  with  the  President  having  the 
line  item  veto  authority.  President  Washington  and  his  Treasury 
Secretary,  Alexander  Hamilton,  acted  with  the  President  having 
the  authority  to  shift  appropriated  funds  from  one  account  to  an- 
other, which  is  the  practical  equivalent  of  a  line  item  veto. 

When  Thomas  Jefferson  became  President,  he  too  considered  ap- 
propriations bills  to  be  permissive  and  refused  at  least  on  two  occa- 
sions to  spend  the  money  which  had  been  appropriated  by  Con- 
gress, which  is  the  practical  effect  of  the  line  item  veto. 

The  contemporaneous  experience  of  a  number  of  States  is  highly 
relevant  to  support  a  conclusion  that  the  Framers  understood  the 
text  to  have  a  line  item  veto.  Several  States  adopted  new  constitu- 
tions shortly  after  the  ratification  of  the  U.S.  Constitution.  Georgia, 
Pennsylvania,  Vermont  and  Kentucky  all  adopted  section  7,  which 
enabled  their  governors  to  exercise  the  line  item  veto,  and  that  has 
followed  through  to  the  present  time.  As  Senator  Thurmond  has  al- 
ready noted,  some  43  States  have  the  line  item  veto  with  their  gov- 
ernors. 

According  to  a  1984  report  of  the  Committee  on  the  Budget  of  the 
House  of  Representatives,  President  Jackson  declined,  over  Con- 
gressional objection,  to  enforce  provisions  of  a  Congressional  enact- 
ment in  1830,  and  in  1842  President  John  Tyler  refused  to  execute 
in  full  a  bill  which  he  had  signed,  which  was  again  the  practical 
recognition  of  a  line  item  veto. 

I  don't  want  to  go  on  too  long,  Mr.  Chairman,  because  I  know 
how  these  hearings  go.  There  is  greater  detail  set  forth  in  my  state- 
ment and  the  memorandum  of  law  and  what  Professor  McDonald 
has  written.  I  would  just  further  note  that  there  is  an  alternative 
basis  for  the  line  item  veto  which  was  recognized  by  Congressman 
Sumner,  who  was  the  chairman  of  the  House  Judiciary  Committee, 
in  a  1937  letter  which  he  sent  to  the  Speaker  reprinted  in  the  Con- 
gressional Record  in  1942.  The  argument  is  also  outlined  in  the 
memorandum  I  have  submitted  for  the  record. 

Mr.  Chairman,  I  do  believe  that  while  few  matters  which  come 
to  the  Supreme  Court  are  uncontested  or  are  clear,  with  so  many 
5  to  4  decisions — and  many  decisions  are  3-3-3,  without  any  ruling 
at  all — ^that  there  is  at  least  enough  authority  on  this  proposition 
to  warrant  a  constitutional  test. 

Many  of  us  have  urged  Presidents  to  exercise  the  line  item  veto. 
I  had  occasion  to  urge  President  Bush  to  exercise  the  line  item  veto 
and  he  told  me  his  lawyer  said  he  didn't  have  the  authority.  I  sug- 
gested that  he  change  lawyers,  and  I  immediately  urged  him  not 
to  report  me  to  the  bar  association  with  that  kind  of  a  request.  I 
may  need  to  practice  law  one  day.  Who  knows? 
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But  on  the  serious  side,  there  hasn't  been  a  real  intensive  Presi- 
dential consideration,  I  think,  of  this  issue.  I  had  occasion  to  bring 
the  matter  to  the  attention  of  President  Clinton  and  sent  him  some 
of  the  legal  authority.  He  wrote  back  without  a  definitive  statement 
of  his  own  purpose,  but  the  implication  was  that  he  had  questions 
about  his  constitutional  authority. 

I  believe  it  is  a  fair  statement,  not  attributing  it  to  any  particular 
President  and  not  disagreeing  with  the  political  implications,  that 
Presidents  are  really  not  looking  for  a  constitutional  battle  with  the 
Congress,  the  Appropriations  Committee,  or  perhaps  even  the 
chairman  of  the  Appropriations  Committee,  hypothetically  and 
theoretically.  They  just  don't  want  to  do  that. 

So  I  think  today's  hearing  will  provide  very,  very  useful  analysis 
of  this  issue.  This  committee  and  our  committees  generally  hear  a 
great  many  subjects  which  are  important,  but,  I  suggest,  don't  rise 
to  the  level  of  importance  of  this  issue.  I  look  for  a  substantial  con- 
tribution from  the  legal  scholars  who  are  here,  and  I  am  glad  to 
note  the  others  who  have  had  their  opinions  filed,  which  I  will 
study. 

The  political  considerations  are  different,  but  they  do  have  some 
bearing  on  constitutional  law  and  the  interpretation  of  the  Con- 
stitution. 

I  think  that  there  is  no  doubt  that  we  do  need  to  find  some  way 
to  exercise  fiscal  restraint.  I  know,  speaking  to  Senator  Simon  and 
Senator  Brown,  I  do  not  have  to  embellish  upon  that  contention, 
so  I  conclude.  My  thanks. 

Senator  SiMON.  We  thank  you  very  much.  Senator  Specter. 

Senator  Specter.  I  would  be  glad  to  respond  to  questions;  I 
would  be  glad  not  to  respond  to  questions. 

Senator  SiMON.  I  have  no  immediate  questions.  I  am  sure  we  are 
going  to  have  plenty  of  discussion  here  shortly. 

Senator  Brown? 

Senator  Brown.  I  would  simply  go  back  to  an  item  you  men- 
tioned earlier  in  your  remarks  under  section  7,  clause  3,  where  you 
referred  to  the  langauge  that  says: 

Every  order,  resolution,  or  vote  to  which  the  concurrence  of  the  Senate  and  the 
House  of  Representatives  may  be  necessary  shall  be  presented  to  the  President  of 
the  United  States,  *  ♦  * 

It  is  difficult  in  looking  at  that  language  to  understand  how  you 
could  interpret  it  other  than  to  assume  that  there  is  a  right  to  veto 
anything  on  which  there  is  a  vote.  Does  that  interpretation  concur 
with  your  analysis? 

Senator  Specter.  It  does,  Senator  Brown,  and  I  think  that  that 
is  the  classical  legal  argument  of  what  the  language  says  on  its 
face.  It  talks  about  the  veto  power  of  any  vote,  and  certainly  we 
do  have  in  our  appropriations  bills  an  express  vote  on  a  specific  ap- 
propriation. For  example,  we  appropriate  money  for  the  space  sta- 
tion. That  is  a  vote,  and  it  is  unchallengeable,  in  my  legal  judg- 
ment, that  the  Congressional  action  on  that  vote  would  be  subject 
to  veto. 

I  believe  that  the  clear  import  is  for  the  balance  of  the  appropria- 
tions bills  which  are  subject  to  a  vote,  en  masse,  even  though  we 
don't  have  500  votes  if  there  are  500  items  in  an  appropriations 
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bill.  I  think  that  is  the  classical  argument  on  its  face.  It  might  even 
appeal  to  Justice  Scalia. 

Senator  Brown.  You  have  ventured  into  dangerous  territory. 

Senator  Specter.  I  do  that  from  time  to  time,  not  as  often  as  you 
do,  however. 

Senator  Simon.  I  said  I  wasn't  going  to  ask  a  question,  but  you 
referred  to  clause  3  as  being  surplus  baggage  if  it  does  not  mean 
what  you  suggest.  There  are  those  who  say  that  clause  2  says 
"every  bill,"  and  so  forth,  and  that  clause  3  was  put  in  there — 
"every  order,  resolution,  or  vote" — so  Congress  could  not  label 
something  other  than  a  bill  and  get  around  the  Presidential  veto; 
that,  in  fact,  this  would  not  be  surplus  baggage  in  that  event.  I  am 
interested  in  your  reaction  to  that. 

Senator  Specter.  Well,  I  believe  if  that  had  been  the  intent,  Mr. 
Chairman,  that  clause  2  could  have  been  sharpened  up.  There 
could  have  been  a  statement  in  clause  2  that  when  we  say  "a  bill," 
we  do  not  mean  that  you  can  circumvent  it,  and  further  delineate 
a  definition  of  "bill"  in  that  clause,  as  opposed  to  having  another 
clause  which  is  a  very  extensive  clause  and,  of  course,  especially  in 
the  context  where  it  comes  from  the  Massachusetts  Constitution 
which  has  all  of  that  explicit  history.  When  we  write  bills,  when 
we  put  something  in  one  clause,  we  say  we  really  mean  it.  We  put, 
"in  addition,  providing  that,"  so-and-so,  so  we  make  it  plain,  as  op- 
posed to  going  to  another  clause. 

Thank  you. 

Senator  Simon.  We  thank  you. 

[The  prepared  statement  of  Senator  Arlen  Specter  follows:] 

Prepared  Statement  of  Senator  Arlen  Specter 

Mr.  Chairman,  I  have  long  supported  a  line-veto  for  the  President,  I  have  pro- 
posed constitutional  amendments  to  grant  the  President  such  authority,  and  I  have 
supported  statutory  enhanced  rescission  authority. 

As  these  measures  have  failed,  after  extensive  legal  research  and  analysis,  I  now 
urge  the  President  to  exercise  the  line-item  veto  without  further  legislative  action. 
I  do  so  because  I  believe,  after  a  careful  review  of  the  historical  record,  that  the 
President  already  has  the  authority  under  the  Constitution  to  veto  individual  items 
of  appropriation  in  an  appropriations  bill  and  that  neither  an  amendment  to  the 
Constitution  nor  legislation  granting  enhanced  rescission  authority  is  necessary. 

The  line-item  veto  would  be  effective  in  helping  to  reduce  the  hugh  deficit  that 
now  burdens  our  country.  While  alone  it  is  no  panacea,  its  use  would  enable  tiie 
President  to  veto  specific  items  of  appropriation  in  large  spending  bills,  thereby  re- 
straining some  of  tne  pork-barrel  or  purely  local  projects  that  creep  into  every  ap- 
propriations bill.  With  the  broad  national  interest  rather  than  pvu^fy  local  concerns 
at  work,  the  President's  use  of  the  line-item  veto  would  cut  significant  amounts  of 
this  type  of  spending. 

The  line-item  veto  would  also  have  a  salutary  effect  onMembers  of  Congress. 
Knowing  that  their  attempts  to  insert  items  into  appropriations  bills  will  be  sub- 
jected to  presidential  scrutiny.  Members  are  likely  to  become  more  reluctant  to  seek 
special  favors  for  the  home  district  at  the  expense  of  the  nation  at  large.  While  such 
discretionary  progrsims  and  earmarks  do  not  account  for  a  large  part  of  federal 
spending,  getting  control  over  them  will  improve  the  authorization  and  appropria- 
tions process.  The  President  could  use  the  veto  to  eliminate  funding  for  unau&ior- 
ized  progreuns.  Such  a  message  would  motivate  Congress  to  reauthorize  programs 
with  regularity,  improving  our  oversight  and  the  effectiveness  of  the  government. 

The  line  item  veto  is  not  a  partisan  issue.  It  is  a  good  government  issue.  Many 
Democrats  support  the  line-item  veto;  some  Republicans  oppose  it.  As  a  candidate 
in  1992,  Bill  Clinton  firmly  embraced  the  line-item  veto.  As  President,  he  has  the 
opportunity  to  make  effective  use  of  it  to  help  control  in  some  small  measure  tiie 
deficits  we  accumulate.  By  exercising  this  option,  the  President  can  provide  a  check 
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on  unfettered  spending  and  carve  away  many  of  the  pork-barrel  projects  contained 
in  both  versions  of  the  budget  that  serve  primarily  private,  not  national  interests. 

Beyond  the  specific  savings,  the  presence  and  use  of  the  line  item  veto  by  the 
President  could  give  the  public  assurances  that  tax  dollars  were  not  being  wasted. 
Each  year  the  media  reports  many  instances  of  Congressional  expenditures  which 
border,  if  in  fact  they  do  not  pass,  the  Mvolous.  Those  expenditures  are  made  be- 
cause of  the  impracticality  of  having  the  President  veto  an  entire  appropriations  bill 
or  sometimes  a  continuing  resolution.  That  creates  a  general  impression  that  public 
funds  are  routinely  wasted  by  the  Congress. 

The  line  item  veto  could  eliminate  such  waste  and  help  to  dispel  that  notion.  The 
resentment  to  taxes  is  obviously  much  less  when  the  public  does  not  feel  the  monies 
are  being  wasted.  Notwithstanding  the  so  called  taxpayers'  revolts  in  some  states, 
there  is  still  a  willingness  by  the  citizenry  to  approve  taxes  for  specific  items  where 
the  taxpayers  believe  the  funds  are  being  spent  for  a  useful  purpose.  The  line  item 
veto  could  be  a  significant  factor  in  improving  such  public  confidence  in  govern- 
mental spending  even  beyond  the  specific  savings. 

I  now  turn  to  tiie  basis  for  my  position  that  the  President  already  has  authority 
under  the  Constitution  to  exercise  the  line-item  veto,  without  a  need  for  additional 
constitutional  or  statutory  legislation. 

The  constitutional  basis  for  the  President's  exercise  of  a  line-item  veto  is  found 
in  article  I,  section  7,  clause  3  of  the  Constitution.  Clause  2  of  article  I,  section  7 
provides  the  executive  the  authority  to  veto  "bills  in  their  entiretryr.  The  auestion  of 
conferring  on  the  President  the  power  to  veto  specific  items  within  a  bul  appears 
not  to  have  been  discussed  at  the  Constitutional  Convention.  Ihiring  the  drafting 
of  the  Constitution,  however,  James  Madison  expressed  his  concern  that  Congress 
might  try  to  get  around  the  President's  veto  power  by  labeling  "bills"  by  some  other 
term.  In  response  to  Madison's  concern,  Edmund  Randolph  proposed  and  the  Con- 
vention adopted  the  third  clause  of  article  I,  section  7,  whose  language  was  taken 
directiy  frora  a  provision  of  the  Massachusetts  Constitution  of  1780. 

Clause  3  of  article  I,  section  7  provides  that  in  addition  to  bills  (the  veto  of  which 
is  set  forth  in  clause  2), 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate 
and  House  of  Representatives  may  be  necessary  (except  on  a  question  of  ad- 
journment) shall  be  presented  to  the  President  of  the  United  States;  and 
before  the  same  shall  take  EflFect,  shall  be  approved  by  him,  or  being  dis- 
approved by  him,  shall  be  repassed  by  two  thirds  of  the  Senate  and  House 
01  Representatives,  according  to  the  Rules  and  Limitations  prescribed  in  the 
case  of  a  Bill. 

While  the  clause  does  not  explicitiy  set  out  the  executive  authority  to  veto  individ- 
ual items  of  appropriation,  the  context  and  practice  are  evidence  that  that  was  its 
purpose.  According  to  noted  historian  Professor  Forrest  McDonald  of  the  University 
of  Alabama,  the  clause  was  taken  directiy  fi'om  a  provision  of  the  Massachusetts 
Constitution  of  1780.  In  his  article  entitied  'The  Framers'  Conception  of  the  Veto 
Power,"  published  in  the  monograph  Pork  Barrels  and  Principles:  The  Politics  of  the 
Presidential  Veto  1-7  (1988),  ftt)fessor  McDonald  explains  that  this  provision  dates 
back  to  the  state's  fiindamental  charter  of  1733  and  was  implemented  specifically 
to  give  the  royal  Governor  a  check  on  the  unbridled  spending  of  the  colonial  legisla- 
ture,which  had  put  the  colony  in  serious  debt  by  avoiding  the  governor's  veto  power 
by  appropriating  money  through  "votes"  rather  than  through  legislation. 

Professor  McDonald  also  pomts  out  that  at  the  time  of  the  Constitution's  ratifica- 
tion process,  anti-Federalist  pamphleteers  opposed  the  proposed  Constitution  and  in 
E articular  clause  3  of  article  I,  section  7,  precisely  because  it  "made  too  strong  a 
ne-item  veto  in  the  hands  of  the  President. 

Federalists,  on  the  other  hand,  saw  clause  3  and  the  power  to  veto  individual 
items  of  appropriation  as  an  important  executive  privilege — one  that  was  essential 
in  assuring  fiscal  responsibility  while  also  comporting  with  the  delicate  balance  of 
power  they  were  seeking  to  achieve.  For  example,  during  his  state's  ratifying  con- 
vention, James  Bowdoin,  the  Federalist  governor  of  Massachusetts,  argued  that  the 
veto  power  conferred  to  the  President  in  the  federal  Constitution  was  to  be  read  in 
light  of  the  Massachusetts  experience  under  which,  as  I  have  already  noted,  the  gov- 
ernor had  eiyoyed  the  right  to  veto  or  reduce  by  line-item  since  1733. 

In  The  Federalist  No.  69,  Alexander  Hamilton,  a  member  of  the  Constitutional 
Convention  who  was  soon  to  become  the  first  Secretary  of  the  Treasury,  wrote  that 
the  constitutional  veto  power  "tallies  exactiy  with  the  revisionary  auuiority  of  the 
coxmcil  of  revision"  in  New  York,  which,  according  to  Professor  McDonald,  had  the 
power  to  revise  appropriations  bills,  not  merely  accept  or  reject  legislative  enact- 
ments in  their  entirety.This  power  was  not  unique  to  New  York,  £is  the  Governors 
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of  Massachusetts,  Georgia,  and  Vermont  (soon  to  be  the  first  new  State  admitted 
to  the  new  union)  also  enjoyed  revisionary  authority  over  legislative  appropriations. 

As  many  of  my  colleagues  know,  our  distinguished  coUeague  from  West  Virginia, 
the  Chairman  of  the  Appropriations  Committee,  has  made  a  series  of  speeches  on 
the  Senate  floor  drawing  on  his  vast  knowledge  about  the  historical  un<ferpinnings 
of  our  republican  form  of  government  and  on  the  framers'  rationale  for  the  checks 
and  balances  they  created.  His  review  of  Roman  history  is  apt,  because,  as  he 
knows,  the  fi*amers  were  acutely  aware  of  Roman  history.  This  awareness  helped 
them  develop  their  government  of  limited  powers  and  of  checks  and  balances.  The 
framers  knew  that  the  vice  of  faction,  the  desire  to  pursue  one's  private  interest  at 
the  expense  of  the  public  interest,  had  helped  bring  on  the  dowmall  of  the  Roman 
Republic.  Madison  and  others  were  convinced  that  by  diffusing  power  and  balancing 
it  off  in  different  branches  of  government,  we  might  avoid  to  the  fullest  extent  pos- 
sible, the  defects  of  faction. 

In  another  sense,  however,  the  distinguished  Chairman  of  the  Appropriations 
Committee,  overlooks  the  fundamental  differences  between  Rome's  ancient  govern- 
ment and  ours.  In  ours,  the  people  have  a  direct  say.  In  Rome's  the  male  citizens 
had  a  limited,  indirect  say,  but  mostly  the  ruling  class  was  hereditary  or  was  based 
on  wealth.  We  have  a  democracy;  Rome  did  not. 

This  fundamental  difference  between  ovu*  nation  and  ancient  Rome  means  that 
there  are  more  factions  with  which  our  government  must  contend.  With  so  many 
different  factions,  or  "interest  groups"  as  we  call  them  today,  it  is  much  easier  for 
one  of  them  to  "capture"  a  single  member  of  Congress  to  advance  its  cause  and  to 
fund  it.  Each  representative  has  a  much  narrower  focus  than  a  senator,  each  of 
whom  has  a  mucn  narrower  focus  then  the  President.  Thus,  Congress  is  more  sus- 
ceptible to  pressure  from  factions,  as  one  member  who  wants  a  favor  for  a  particular 
faction  trades  his  or  her  support  for  another  member's  preferred  faction.  We  all 
know  that  this  appropriations  log-roUing  occurs.  Ultimately,  the  President  is  pre- 
sented with  one  large  spending  biU,  much  of  which  reflects  the  political  horse-trad- 
ing that  occurs. 

The  Une-item  veto  sheds  Ught  on  the  power  of  private  interests  that  seek  to  use 
the  appropriations  process  for  their  own  private  benefit.  By  excising  Line  items  and 
making  Cfongress  vote  on  them  individually  in  an  effort  to  override  tiie  veto,  the 
President  can  shed  light  directly  on  these  private  interests  and  force  members  to 
be  more  accoimtable  to  their  constituents  by  voting  on  the  projects  identified  by  the 
President  as  unnecessary  and  wasteftil. 

Some,  like  the  distinguished  Chairman  of  the  Appropriations  Committee,  contend 
that  the  line-item  veto  would  result  in  an  intolerable  shift  of  power  fi-om  Congress 
to  the  Executive.  To  this  argument,  I  have  two  responses.  The  first  is  that,  as  I  be- 
lieve I  show,  the  fi-amers  of  the  Constitution  intended  that  the  President  have  the 
authority  to  veto  individual  items  of  appropriations.  Thus,  in  their  concept,  the  line- 
item  veto  does  not  offend  the  balance  of  powers. 

The  second  response  is  related  to  the  entire  structure  of  the  government.  The 
Constitution  places  the  power  of  the  purse  in  the  hands  of  Congress.  It  is  a  pecu- 
liarly legislative  function  to  decide  how  much  money  to  spend  and  how  to  allocate 
these  expenditures.  In  this  regard,  however,  spending  is  no  different  than  any  other 
legislative  function.  Thus,  there  is  no  reason  to  consider  the  line-item  veto  any  more 
01  an  infringement  of  the  separation  of  powers  than  the  President's  ability  to  veto 
bills  at  aU.  Hamilton  recogmzed  the  structural  importance  of  the  veto  in  The  Fed- 
eralist 73,  when  he  wrote  that  the  veto  provides  "an  additional  security  against  the 
enaction  of  improper  laws  *  *  *  to  guard  the  community  against  the  effects  of  fac- 
tion, precipitancy,  or  of  any  impulse  unfiiendly  to  the  public  good,  which  may  hap- 
pen to  influence  a  majority  of  [the  le^slative]  body"  fi"om  time  to  time.  The  fi-amers 
were  acutely  aware  that  it  is  the  legislative  branch  that  is  most  susceptible  to  fac- 
tional influence.  Thus,  they  understood  that  the  veto  served  a  critical  role. 

But,  opponents  of  the  line-item  veto  argue,  Hamilton's  point  went  to  bills  as  a 
whole,  and  not  simply  pieces  of  them.  The  legislative  process  necessarily  relies  on 
horse-trading  to  get  uiings  done,  and  nowhere  is  such  ^-ading  more  important  than 
in  the  appropriations  process.  This  response,  while  acknowledging  the  reality,  is  an 
answer  that  directly  contradicts  the  fi-amers'  intent  and  leads  to  bad  government, 
for  it  accepts  the  premise  that  factions  and  the  prominent  Members  of  Congress  who 
support  their  causes  mu8<-  be  bought  off  with  goodies  in  appropriations  bills.  But 
that  is  precisely  the  evil  that  the  ft-amers  sought  to  insulate  against  with  the  veto. 

Given  the  role  of  factions  in  the  appropriation  process,  the  use  of  the  line-item 
veto  is  completely  consistent  with  the  framers'  conception  of  the  veto  power.  Indeed, 
that  is  not  surprising,  as  the  framers  beUeved  they  had  granted  the  President  a 
line-item  veto.  Despite  the  arguments  of  the  distinguished  Chairman  of  the  Appro- 
priations Committee  to  the  contrary,  the  line-item  veto  was  not  only  intended  by 
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the  framers  but  is  an  appropriate  limitation  on  congressional  authority  to  combat 
the  force  of  faction. 

This  process  would  not  surprise  the  framers  of  the  Constitution.  Madison  and  the 
others  who  met  in  Philadelphia  in  1787  were  not  just  knowledgeable  about  history. 
They  were  practical  men  of  affairs  and  politics  who  understood  human  natxxre.  They 
knew  the  dangers  of  traction  and  the  likelihood  that  faction  would  influence  Con- 
gress more  so  than  the  President,  who  is  responsible  to  the  entire  nation,  not  a  sin- 
gle district  or  State. 

Thus,  it  is  only  to  be  expected  that  the  framers  provided  Congress  with  the  power 
to  appropriate  funds,  tempered  with  executive  authority  to  line-item  veto  as  a 
means  of  expvmging  special  interest  spending  was  their  resolution,  and  history 
bears  this  out.  The  line-item  veto  is  entirely  consistent  with  the  framers'  conception 
of  government  and  the  dangers  of  faction. 

Shortly  after  the  new  federal  Constitution  was  ratified,  several  states,  including 
Georgia,  Vermont,  Kentucky,  and  my  home  state  of  Pennsylvania,  rewrote  their  con- 
stitutions to  conform  with  the  federal  one  and  specifically  incorporated  language  to 
give  to  their  executives  the  authority  to  exercise  a  line-item  veto.  These  states  were 
in  addition  to  the  states  like  Massachusetts  and  New  York,  where  the  governor's 
power  to  revise  items  of  appropriation  was  well-established.  For  example,  article  II, 
section  10  of  the  Georgia  Constitution  of  1789  gave  the  governor  the  power  of  "revi- 
sion of  all  bills"  subject  to  a  two-thirds  vote  of  the  general  assembly.  Section  16  of 
chapter  II  of  the  Vermont  Constitution  of  1793  vested  in  the  governor  and  cotincil 
the  right  to  revise  legislation  or  to  propose  amendments  to  tihe  legislature  which 
would  have  to  adopt  the  proposed  amendments  if  the  bill  were  to  be  enacted.  Article 
I  of  the  Kentucky  Constitution  of  1792  and  section  23  of  article  I  of  the  Pennsylva- 
nia Constitution  of  1790  tracked  the  language  of  article  I,  section  7,  clause  3  of  the 
new  United  States  Constitution. 

The  chief  executives  of  both  the  state  and  new  federal  governments  immediately 
employed  the  line-item  veto.  On  the  national  level,  the  early  practice  was  one  in 
which  the  President  viewed  appropriations  as  permissive  rather  than  mandatory. 
President  Washington  and  his  Treasxiry  Secretary  Hamilton  assumed  the  authority 
to  shift  appropriated  funds  from  one  account  to  another.  Although  his  party  had  at 
one  time  opposed  such  transfers,  once  he  became  President,  Republican  Thomas  Jef- 
ferson also  embraced  the  practice,  and  at  least  on  two  occasions,  he  refused  to  spend 
money  that  the  Congress  had  appropriated. 

The  practice  continued.  As  late  as  1830,  President  Andrew  Jackson  declined  to  en- 
force provisions  of  a  congressional  enactment.  Likewise  in  1842,  President  John 
Tyler  signed  a  bill  that  he  refused  to  execute  in  full.  It  was  not  until  after  the  Civil 
Wau"  that  a  President  assvuned  he  did  not  already  have  the  authority  to  veto  individ- 
ual items  of  appropriation,  when  President  Grant  urged  the  Congress  to  grant  him 
such  authority. 

But  President  Grant's  view  was  anomalous.  The  framers'  understanding  and  their 
original  intent  was  that  the  Constitution  did  provide  the  authority  to  veto  or  im- 
pound specific  items  of  appropriation.  The  states  understood  that  to  be  the  case,  and 
many  in  fact  embraced  the  federal  model  as  a  means  of  providing  their  own  execu- 
tives this  same  authority. 

I  beUeve  that  the  evidence  strongly  supports  the  position  that  vmder  the  Constitu- 
tion iJie  president  has  the  authority  to  employ  the  line-item  veto.  At  the  very  least, 
the  President's  use  of  the  line-item  veto  will  almost  certainly  engender  a  court  chal- 
lenge if  the  veto  is  not  overridden.  The  courts  will  then  decide  whether  the  Constitu- 
tion authorizes  the  line-item  veto.  If  they  find  it  does,  then  the  matter  will  be  set- 
tled. If  they  find  it  does  not,  then  Congress  may  revisit  the  issue  and.  decide  wheth- 
er to  amend  tfie  Constitution  or  grant  statutory  enhanced  rescission  authority  to  the 
President. 

In  conclusion,  I  urge  the  President  to  employ  the  line-item  veto  if  he  is  seriously 
committed  to  deficit  reduction.  As  I  have  argued  here  today,  the  authority  to  exer- 
cise tiiis  power  is  not  dependent  on  the  adoption  of  a  constitutional  amendment  or 
any  additional  legislation;  it  already  exists.  The  framers'  intent  and  the  historical 
practice  of  the  first  Presidents  serve  as  eunple  evidence  that  the  Constitution  confers 
to  the  executive  the  authority  to  line-item  veto.  Given  President  Clinton's  use  of  the 
line-item  veto  as  governor  and  his  support  of  it  as  a  candidate,  I  urge  him  to  act 
on  that  authority  consistent  with  his  rigntfiil  power  to  do  so. 

I  ask  unanimous  consent  that  a  copy  of  a  memorandum  I  have  prepared  summa- 
rizing my  research  into  the  framers  intent  to  establish  a  line-item  veto  and  the 
early  national  practice  be  included  in  the  RECORD  at  the  conclusion  of  my  re- 
marks. I  thank  the  Chair  and  yield  the  floor. 
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MEMORANDUM 


The  President  cvirrently  enjoys  the  authority  under  the  Constitution  to  exercise 
a  line-item  veto  without  any  additional  constitutional  or  statutory  authority.  The 
constitutional  basis  for  the  President's  exercise  of  a  line-item  veto  is  to  be  found  in 
article  I,  section  7,  clause  3  of  the  Constitution. 

The  first  article  of  the  Constitution  vests  legislative  authority  in  the  two  Houses 
of  Congress  established  thereunder.  Clause  2  of  section  7  of  the  first  article  provides 
the  presidential  authority  and  procedure  to  veto  "bills."  This  is  the  basis  for  the 
President's  clearly  estabUshed  authority  to  veto  legislation.  The  provision  also  estab- 
Ushed  the  procedure  under  which  Congress  may  override  the  President's  veto. 

The  question  of  conferring  authority  on  the  President  to  veto  specific  items  within 
a  bill  was  not  discussed  at  the  Constitutional  Convention.  During  the  drafting  of 
the  Constitution  in  1787,  however,  James  Madison  noted  in  his  subsequently  pub- 
lished diary  that  he  had  expressed  his  concern  that  Congress  might  try  to  get 
around  the  President's  veto  power  by  labeling  'Tsills"  by  some  other  term.  In  re- 
sponse to  Madison's  concern  and  in  order  to  guard  the  President's  veto  authority 
from  encroachment  or  being  undermined  and  preserve  the  careful  balance  of  power 
it  sought  to  establish,  Edmund  Randolph  of  Vir^^inia  proposed  and  the  Convention 
adopted  language  fi-om  the  Massachusetts  Constitution  wnich  became  article  I,  sec- 
tion 7,  clause  3. 

This  clause  requires  that  in  addition  to  bills: 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate 
and  House  of  Representatives  may  be  necessary  (except  on  a  question  of 
Adjournment)  shall  be  presented  to  the  President  of  the  United  States;  and 
before  the  Same  shall  take  Effect,  shall  be  approved  by  Mm,  or  being  dis- 
approved by  him,  shsill  be  repassed  by  two  tMrds  of  the  Senate  and  House 
or  Representatives,  according  to  the  Rules  and  Limitations  prescribed  in  the 
Case  of  a  Bill  [these  being  set  forth  in  article  I,  section  7,  clause  2]. 

In  combination  with  the  preceding  clause  2  of  section  7,  this  third  clause  gives 
the  President  the  authority  to  veto  any  legislative  adoption  of  Congress,  subject  to 
congressional  override. 

The  historical  context  of  its  adoption  supports  the  position  that  clause  3  vests  the 
P*resident  with  authority  to  veto  individual  items  of  appropriation. 

According  to  the  noted  historian  Professor  Forrest  McDonald  in  his  paper  "The 
Framers'  Conception  of  the  Veto  Power,"  published  in  Pork  Barrels  and  Principles: 
The  Politics  of  the  Presidential  Veto  1-7  (1988),  clause  3  was  taken  directly  fi"om 
a  provision  of  the  Massachusetts  Constitution  of  1780.  This  provision  set  in  ^e 
State's  fundamental  charter  Massachusetts  law  dating  to  1733  first  implemented  to 
give  the  Royal  Governor  a  check  on  unbridled  spending  by  the  colonial  legislature, 
which  had  put  the  colony  in  serious  debt  by  avoiding  the  governor's  veto  power  by 
appropriating  money  through  "votes"  rather  than  legislation.  Professor  McDonald 
has  also  noted  in  an  op-ed  article  published  in  the  Wall  Street  Journal,  that  the 
agents  of  the  King  of  England  could  disapprove  or  alter  colonial  legislative  enact- 
ments "in  any  part  thereof." 

Discussion  and  debate  at  the  Constitutional  Convention  over  the  meaning  of 
clause  3  was  scant.  In  his  notes  of  the  proceedings  of  the  Convention,  our  main 
source  for  the  intent  of  the  Framers  of  our  fundamental  Charter,  Madison  noted 
only  that  Roger  Sherman  of  Connecticut  "thought  [article  I,  section  7,  clause  3]  un- 
necessary, except  as  to  votes  taking  money  out  of  the  Treasury."  No  other  member 
of  the  Convention  appears  to  have  discussed  the  clause.  Sherman's  comment  was 
important,  as  it  demonstrates  the  context  in  which  the  Framers  saw  the  newly 
added  provision:  it  was  needed  only  insofar  as  it  pertained  to  votes  appropriating 
money  from  the  Treasury.  Perhaps  discussion  was  so  scant  because  the  meaning  of 
the  clause  was  clear  to  the  Framers. 

In  his  1988  article.  Professor  McDonald  notes  that  two  Anti-Federalist  pamphlet- 
eers opposed  the  proposed  Constitution  in  part  because  article  I,  section  7,  clause 
3  "made  too  strong  a  Une-item  veto  in  the  hands  of  the  President."  The  Federalist 
Governor  of  Massachusetts,  James  Bowdoin,  argued  during  the  Massachusetts  rati- 
fying convention  that  the  veto  power  was  to  be  read  in  Ught  of  the  Massachusetts 
experience  in  which,  as  noted,  the  Une-item  veto  was  exercised  by  the  governor.  In 
The  Federalist  No.  69,  Alexander  Hamilton  wrote  that  the  constitutionaTveto  power 
"tallies  exactly  with  the  revisionary  authority  of  the  council  of  revision"  in  New 
York,  which,  according  to  Professor  McDonald  had  the  power  to  revise  appropria- 
tions bills,  not  merely  turn  down  the  entire  legislative  enactment.  Massachusetts, 
Georgia,  and  Vermont  also  gave  their  executives  revisionary  authority  over  legisla- 
tive appropriations. 
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Roger  Sherman's  comment  was  prescient,  as  he  focused  on  the  issue  confronting 
us  over  200  hundred  years  later.  The  language  of  clause  3  has  proven  to  be  redun- 
dant, as  Congress  has  not  attempted  to  avoid  the  strictures  of  the  second  clause. 
But  clause  3  is  not  superfluous  as  regards,  in  Sherman's  language,  "votes  taking 
money  out  of  the  Treasury."  In  order  to  give  effect  to  this  provision,  the  President 
must  have  the  authority  to  separate  out  different  items  from  a  single  appropriation 
bill  and  veto  one  or  more  of  those  individual  items. 

This  reading  is  consistent  with  the  early  national  practice,  under  which  Presi- 
dents viewed  appropriations  as  permissive  rather  than  mandatory.  President  Wash- 
ington and  his  TVeasury  Secretary,  Alexander  Hamilton,  assvmied  that  the  President 
had  the  authority  to  shift  appropriated  funds  from  one  account  to  another.  The 
former  Anti-Federalists,  having  become  the  Republican  party,  objected  to  these 
transfers.  Once  a  Republican,  Thomas  Jefferson,  became  President,  however,  he  too 
considered  appropriations  bills  to  be  permissive  and  refused  on  at  least  two  occa- 
sions to  spend  money  that  had  been  appropriated  by  Congress. 

F*rofessor  McDonald  points  out  in  his  1988  article  that  shortly  after  the  new  Fed- 
eral Constitution  was  ratified,  several  of  the  States  rewrote  their  constitutions  to 
conform  their  basic  charters  to  the  new  Federal  one.  The  contemporaneous  experi- 
ence of  these  States  is  highly  relevant  to  the  Framers'  understanding  of  the  text 
they  had  devised.  Several  States  adopted  new  constitutions  in  1789  or  the  early 
1790's.  Of  these,  Georgia  and  Pennsylvania,  and  the  new  States  of  Vermont  and 
Kentucky  all  adopted  constitutions  that  included  the  phrasing  of  article  I,  section 
7  to  enable  their  governors  to  exercise  the  line-item  veto. 

According  to  a  1984  report  of  the  Committee  on  the  Budget  of  the  House  of  Rep- 
resentatives, The  Line-Item  Veto:  An  Appraisal,  the  practice  at  the  national  level  of 
the  President's  exercise  of  a  line-item  veto  ccntinued.  President  Andrea  Jackson  de- 
clined, over  congressional  objection,  to  enforce  provisions  of  a  congressional  enact- 
ment in  1830.  In  1842,  P*resident  John  Tyler  signed  a  bill  that  he  refused  to  execute 
in  full.  Instead,  he  advised  Congress  that  he  had  deposited  with  the  Secretary  of 
State  "an  exposition  of  my  reasons  for  giving  [the  bill]  my  sanction."  Congress  is- 
sued a  report  challenging  the  legality  of  the  President's  action. 

Professor  McDonald  noted  that  between  1844  and  1859,  three  northern  States,  re- 
sponding to  fiscal  problems,  adopted  constitutions  explicitly  providing  their  gov- 
ernors with  power  to  veto  individual  items  of  appropriation.  Building  on  this  his- 
tory, the  provisional  Constitution  of  the  Confederate  States  of  America  also  made 
explicit  that  the  President  of  the  Confederacy  had  line-item  veto  autiiority. 

It  was  only  after  the  Civil  War  that  President  Grant  suggested  that  he  did  not 
already  enjoy  the  authority  to  veto  individual  items  of  appropriation  and  other  spe- 
cific riders  to  legislation  and  urged  that  he  be  granted  such  aufiiority.  President 
Grant's  position  that  he  did  not  eiyoy  a  line-item  veto  under  the  Constitution  was 
directly  contradictory  to  the  original  understanding  of  the  Constitution,  a  position 
endorsed  by  Presidents  Washington,  Jefferson,  Jackson,  and  Tyler  through  usage. 
It  ignored  the  original  understanding  of  the  Framers  of  the  Constitution  and  the 
historical  context  in  which  that  document  was  drafted.  Proposals  for  a  Federal  line- 
item  veto  have  been  made  intermittently  since  the  Grant  Administration. 

An  alternative  argument  based  on  the  lan^age  of  article  I,  section  7,  clause  2, 
but  consistent  with  the  original  understanding  of  the  veto  power,  has  also  been 
made  to  support  the  President's  exercise  of  a  line-item  veto.  In  discussing  why  the 
issue  of  a  hne-item  veto  was  not  raised  during  the  Constitutional  Convention,  Pro- 
fessor Russell  Ross  of  the  University  of  Iowa  and  former  United  States  Representa- 
tive Fred  Schwengel  wrote  in  an  article  "An  Item  Veto  for  the  President?,"  12  Presi- 
dential Studies  Quarterly  66  (1982), 

[i]t  is  at  least  possible  that  this  subject  was  not  raised  because  those  at- 
tending the  Convention  gave  the  term  "bLll'  a  much  narrower  construction 
than  has  since  been  applied  to  the  term.  It  may  have  been  envisioned  that 
a  bill  would  be  concerned  with  only  one  specific  subject  and  that  subject 
would  be  clearly  stated  in  the  title. 

Professor  Ross  arid  Mr.  Schwengel  quote  at  length  the  former  Chairman  of  the 
House  Judiciary  Committee,  Hatton  W.  Sumners,  who  defended  tiiis  view  in  a  1937 
letter  to  the  Speaker  of  the  House  that  was  reprinted  in  the  Congressional  Record 
on  February  27,  1942.  Chairman  Sumners  was  of  the  view  that  flie  term  "bill"  as 
used  in  clause  2  of  section  7  of  the  first  article  was  intended  to  be  applied  narrowly 
to  refer  to  "item's  which  might  have  been  the  subject  matter  of  separate  bills."  This 
reading  he  thought  most  consistent  with  the  purpose  and  plan  of^the  Constitution. 
Thus,  Chairman  Sumners  believed  that  clause  2,  as  originally  intended,  could  also 
be  relied  upon  to  vest  line-item  veto  authority  in  the  I^esident. 
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Chairman  Sumners's  reading  is  also  consistent  with  the  practice  in  some  of  the 
colonies.  Professor  McDonald  cites  to  the  Maryland  constitution  of  1776,  which  ex- 
pressly provided  that  any  enacted  bill  could  have  only  one  subject.  Several  other 
States  followed  Maryland  during  the  succeeding  decades  and  limited  legislative  en- 
actments to  a  single  subject. 

A  review  of  the  contemporary  understanding  of  the  veto  provisions  of  the  Con- 
stitution when  drafted  supports  the  view  that  the  President  cvirrently  enjoys  line- 
item  veto  authority,  which  several  Presidents  have  exercised. 

Senator  SiMON.  I  understand  that  Professor  Sidak,  with  the 
American  Enterprise  Institute  and  a  lecturer  at  Yale,  has  to  leave 
and  that  Assistant  Attorney  General  Walter  Bellinger  has  agreed 
that  he  can  speak  first. 

We  will  try  to  keep  our  witnesses  to  5  minutes  formal  presen- 
tation and  then  have  questions. 

Mr.  Sidak,  we  welcome  you  and  thank  you  for  being  here. 

STATEMENT  OF  J.  GREGORY  SIDAK,  RESffiENT  SCHOLAR, 
AMERICAN  ENTERPRISE  INSTITUTE  FOR  PUBLIC  POLICY 
RESEARCH,  AND  SENIOR  LECTURER,  YALE  SCHOOL  OF  OR- 
GANIZATION AND  MANAGEMENT 

Mr.  Sidak.  Thank  you,  Mr.  Chairman.  In  collaboration  with 
Thomas  A.  Smith,  I  have  examined  the  question  of  whether  the 
Constitution  implicitly  gives  the  President  an  item  veto  and  I  have 
submitted  for  the  record  copies  of  the  articles  that  he  and  I  have 
published  in  the  Northwestern  University  Law  Review  and  in  the 
Journal  of  Law  and  Politics. 

I  think  to  minimize  overlap  with  those  articles,  I  would  like  to 
make  just  four  simple  points  this  morning. 

Senator  Simon.  We  will  enter  your  articles  in  the  record. 

Mr.  Sidak.  Thank  you,  Mr.  Chairman. 

[The  articles  referred  to  follow:] 


23 


Copyhffat  1990  by  Northwotcni  UnPKntty,  School  of  Law  Priated  in  U.SJ^. 

Nonhwaton  Univtnity  Law  Rcvirv  VoL  M.  No.  2 


FOUR  FACES  OF  THE  ITEM  VETO:   A  REPLY 
TO  TRIBE  AND  KURXAND 

/.  Gregory  Sidak*  and  Thomas  A.  Smith** 


At  Sen.  Edward  Kennedy's  request,  constitutional  scholars  Lau- 
rence Tribe  of  Harvard  and  Philip  Kurland  of  the  University  of  Chicago 
considered  the  following  question:  In  the  absence  of  a  constitutional 
amendment,  does  the  President  have  the  authority  to  use  a  "Une-item" 
veto  to  kill  portions  of  a  bill  passed  by  Congress,  while  signing  the  re- 
mainder of  the  legislation  into  law?  The  Senator  inserted  into  the  Con- 
gressional Record  their  response  to  his  query,  in  which  Tribe  and 
Kurland  concluded  that  "any  attempt  to  exercise  such  a  'line-item  veto' 
would  clearly  be  unconstitutional." • 

•  A.B.  1977,  A.M.,  J.D.  1981,  Stanford  University.  Member  of  the  California  and  District  of 
Columbia  Bars.  We  gratefully  acknowledge  the  helpful  comments  of  Akhil  Reed  Amar,  L.  Gordon 
Crovitz,  Lloyd  N.  Cutler,  Daniel  A.  Farbcr,  Stephen  Glazier,  Gary  Lawson,  Ronald  D.  Rotunda, 
Melinda  Ledden  Sidak,  Matthew  L.  Spitzer,  and  Stephen  F.  Williams.  The  views  expressed  in  this 
Article  are  solely  those  of  the  authors. 

••  A.B.  1979,  Cornell  University;  B.A.  1981,  Oxford  University;  J.D.  1984,  Yale  University. 
Member  of  the  District  of  Columbia  and  Pennsylvania  Bars. 

'  135  Cong.  Rec.  514,387  (daily  ed.  Oct  31,  1989)  [hereinafter  Tribe-Kurland  Response].  The 
text  of  the  Response  reads  in  fiill: 

October  31,  1989 
Dear  Senator  Kennedy: 

We  write  in  response  to  your  request  for  our  views  regarding  whether  it  would  be  constitu- 
tional for  the  President  to  attempt  to  veto  a  portion  of  a  bill  passed  by  Congress,  while  permit- 
ting the  remainder  of  the  bill  to  become  law.  We  beheve  that  any  attempt  to  exercise  such  a 
"line-item  veto"  would  clearly  be  unconstitutional. 

The  language  of  the  Constitution  itself  limits  the  President's  veto  power  only  to  entire  bills 
and  other  measures  passed  by  both  the  Senate  and  the  House  of  Represenutives.  Article  I, 
section  7,  clause  2  provides: 

"Every  Bill  which  shall  have  passed  the  House  of  Represenutives  and  the  Senate  shall,  before 
it  become  a  Law,  be  presented  to  the  President  of  the  United  States;  If  he  approve  he  shall 
sign  it,  but  if  not  he  shall  return  it,  with  his  Objections  to  that  House  in  which  it  shall  have 
originated,  who  shall  .  .  proceed  to  reconsider  it.  If  after  such  Reconsideration  two  thirds  of 
that  House  shall  agree  to  pass  the  Bill,  it  shall  be  sent,  together  with  the  Objections,  to  the 
other  House,  by  which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two  thirds  of  that 
House,  it  shall  become  a  Law.  ...  If  any  Bill  shall  not  be  returned  by  the  President  within 
ten  Days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the  Same  shall  be  a 
Law,  in  like  Manner  as  if  he  had  signed  it,  unless  the  Congress  by  their  Adjournment  prevent 
Its  Return,  in  which  Case  it  shall  not  be  law." 
And  article  I,  section  7,  clause  3  provides: 

"Ever>'  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate  and  House  of 
Representatives  may  be  necessary  (except  on  a  question  of  Adjournment)  shall  be  presented 
to  the  President  of  the  United  States;  and  before  the  Same  shall  Uke  Effect,  shall  be  approved 
by  him,  or  being  disapproved  by  him,  shall  be  repassed  by  two  thirds  of  the  Senate  and  House 
of  Represenutives,  according  to  the  Rules  and  Limiutions  prescribed  in  the  Case  of  a  Bill." 
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NORTHWESTERN  UNIVERSITY  LAW  REVIEW 

On  this  conclusion,  Sen.  Kennedy  emphasized,  "two  highly  re- 
spected authorities — who  have  broadly  differing  views  on  many  matters 
of  constitutional  interpretation — agree  unequivocally."^  Only  "con- 
servative extremists,"  the  Senator  said,  would  continue  to  advocate  that 

It  has  been  suggested  that  the  latter  provision  supports  the  existence  of  a  presidential  line- 
item  veto.  See,  e.g.,  Glazier,  Reagan  Already  Has  Line-Item  Veto,  Wall  Street  Journal,  Dec.  4, 
1987,  at  A14,  col.  4.  According  to  James  Madison's  notes  from  the  Constitutional  Convention, 
this  provision  was  added  to  ensure  that  Congress  did  not  evade  the  President's  veto  authority  by 
congressional  acts  "under  the  form  and  name  of  Resolutions,  votes  &c."  Notes  of  Debates  in  the 
Federal  Convention  of  1787  Reported  by  James  Madison,  465  (Ohio  Univ.  Press  ed.  1984). 

By  its  terms,  however,  the  clause  requires  the  President  to  exercise  his  veto  power  by  re- 
turning the  entire  "Order,  Resolution  or  Vote"  to  the  Congress.  The  Constitution  thus  contem- 
plates that  a  President  may  do  one  of  three  things  when  presented  with  a  bill  or  other  measure 
thai  has  passed  the  House  and  Senate:  sign  the  bill,  return  "it"  (te,  the  entire  measure),  or 
permit  the  bill  to  become  law  without  presidential  signature.  No  provision  is  made  for  vetoing  a 
portion  of  a  bill  or  other  measure,  as  opposed  to  the  whole. 

This  commonsense  reading  of  the  constitutional  text  is  supported  by  the  absence  of  any 
evidence  that  the  framers  contemplated  that  the  Constitution  would  permit  a  line-item  veto. 
See  Fisher,  The  Presidential  Veto:  Constitutional  Development,  in  Pork  Barrels  and  Principles: 
The  Politics  of  the  Presidential  Veto  17-19  (1988).  There  is  ample  reason  to  believe,  however, 
that  the  framers  understood  that  appropriations  bills  enacted  by  the  Congress  would  address 
more  than  a  single  subject.  In  this  regard,  the  practices  of  the  First  Congress  are  instructive. 
See  Marsh  v.  Chambers,  463  U.S.  783,  790  (1983).  In  1789,  "[t]he  first  appropriations  bill 
passed  by  Congress  was  omnibus,"  Fisher,  supra  at  22;  yet  the  concept  of  a  presidential  line- 
item  veto  did  not  surface  in  U.S.  law  until  the  Civil  War-era.  Id  at  19. 

In  any  event,  presidential  line-item  veto  authority  would  require  far  more  than  a  federal 
constitutional  rule  against  omnibus  bills,  or  bills  combining  unrelated  matters.  For  such  a  .nile 
would  at  most  tell  the  President  that  he  should  veto  a  "bill"  in  its  entirety  on  constitutional 
grounds  upon  concluding  that  it  covers  too  disparate  a  set  of  subjects.  Pruning  such  a  bill 
represents  an  altogether  different  exercise  of  power — power  inherently  legislative  in  character. 
Moreover,  since  the  Constitution  was  ratified,  the  executive  branch  has  consistently  mani- 
fested belief  in  the  view  that  the  President  lacks  line-item  veto  authority.  More  than  one  dozen 
Presidents  since  Ulysses  S.  Grant  have  sought  constitutional  amendments  granting  such  author- 
ity; and  no  President  has  attempted  to  exercise  a  line-item  veto.  All  have  shared  the  view  that 
such  lawmaking  power  is  beyond  the  reach  of  the  executive  branch. 

Our  conclusion  is  also  buttressed  by  the  aftermath  of  the  Reagan  Administration's  instruc- 
tions to  federal  agencies  not  to  comply  with  certain  provisions  of  the  Competition  in  Con- 
tracting Act  of  1984,  Pub.  L.  No.  98-369,  because  President  Reagan  believed  the  provisions 
were  unconstitutional.  The  provisions  in  question  were  later  upheld  by  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.   The  court's  discussion  of  the  Administration's  actions  in 
directing  federal  agencies  not  to  comply  with  certain  provisions  of  the  Act  is  instructive. 
"Art.  I,  sec.  7  does  not  empower  a  President  to  revise  a  bill,  either  before  or  after  signing    // 
does  not  empower  the  President  to  employ  a  so-called  'line-item  veto '  and  excise  or  sever  provi- 
sions of  a  bill  with  which  he  disagrees.   The  only  constitutionally  prescribed  means  for  the 
President  to  effectuate  his  objections  to  a  bill  is  to  veto  it  and  to  state  those  objections  upon 
returning  the  bill  to  Congress.    The  'line-item  veto'  does  not  exist  in  the  federal  Constitution, 
and  the  executive  branch  cannot  bring  a  de  facto  'line-item  veto'  into  existence  by  promulgat- 
ing orders  to  suspend  parts  of  statutes  which  the  President  has  signed  into  law  "  Lear  Siegler. 
Inc.,  Energy  Products  Div.  v.  Lehman,  842  F.2d  1 102,  1 124  (9th  Cir.),  rehearing  granted,  863 
F.2d  683,  decision  withdrawn  on  other  grounds.  No.  87-5670  (9tL  Cir.  July  17,  1989)  (empha- 
sis added). 
In  sum,  we  beheve  that  the  President  lacks  the  constitutional  authority  to  exercise  a  line-item 
veto. 

Sincerely, 

Laurence  H.  Tribe  Phillip  B.  Kurland 

Tyler  Professor  of  William  R.  Kenan  EHstinguished  Service  Professor 

Constitutional  Law  University  of  Chicago 

Harvard  Law  School 
Id. 

2   135  Cong.  Rec.  S14,387  (daily  ed.  Oct.  31,  1989)  (remarks  of  Sen.  Kennedy). 
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President  Bush  test  the  constitutionaUty  of  a  Une-item  veto.^  Predict- 
ably, the  newspaper  headline  the  following  day  announced:  "Line-Item 
Veto  Unconstitutional,  Legal  Scholars  Say."* 

Despite  its  f)edigree,  the  Tribe-Kurland  response  to  Sen.  Kennedy's 
question  contains  httle  real  analysis  of  the  Constitution  or  its  history. 
Although  it  is  quite  possible  that  the  President  does  not  have  the  inher- 
ent power  under  the  Constitution  to  wield  a  line-item  veto,  the  issue  is  far 
more  subtle  and  ambiguous  than  Tribe  and  Kurland  admit.  In  particu- 
lar, Tribe  and  Kurland  do  not  define  what  they  mean  by  an  "item  veto" 
or  what  constitutes  a  "bill"  for  purposes  of  presentment  to  the  President. 
Nonetheless,  their  ultimate  conclusion  is  not  one  with  which  poUtical 
conservatives  necessarily  would  disagree.  Indeed,  two  noted  conserva- 
tive lawyers  who  served  in  the  Department  of  Justice  under  President 
Reagan — Bruce  Fein  and  William  Bradford  Reynolds — have  asserted 
that  there  is  no  defensible  argument  that  an  item  veto  exists  implicitly  in 
the  Constitution.'  This  appears  to  be  the  same  conclusion  that  Assistant 
Attorney  General  Charles  Cooper  reached  and  gave  to  President  Reagan 
in  an  Office  of  Legal  Counsel  memorandum  not  yet  publicly  available.* 

This  skepticism  notwithstanding,  it  is  hardly  "insulting  the  Consti- 
tution," as  Sen.  Kennedy  asserted,'  to  probe  the  question  of  whether  the 
President  has  an  as  yet  unexercised  veto  power.  Although  a  number  of 
lower  federal  courts  have  stated  in  dicta  that  the  President  has  no  item 
veto,*  the  Supreme  Court  obviously  has  never  addressed  the  question.  It 
is  not  surprising,  therefore,  that  reasonable  minds  differ  on  this  constitu- 
tional question — as  they  do  on  abortion,  the  War  Powers  Resolution,  af- 
firmative action,  the  death  penalty,  and  many  other  constitutional  issues. 
Indeed,  as  we  discuss  below,  on  November  3,  1989,  President  Bush  as- 
serted a  kind  of  item  veto  and,  on  November  20,  1989,  Rep.  Tom  Camp- 
bell' and  five  other  members  of  Congress  introduced  a  resolution  urging 
the  President  to  execute  a  line-item  veto  expressly  for  the  purpose  of  test- 

♦  Wall  St.  J.,  Nov.  1,  1989,  at  B7,  col.  2. 

5  Fein  &  Reynolds,  Wishful  Thinking  on  a  Line-Item  Veto,  LEGAL  Times,  Nov.  13,  1989,  at  30 
("the  line-item  veto  is  unconstitutional";  all  arguments  in  its  favor  "have  been  wholly  discredited"); 
cf.  W.  Taft,  Our  Chief  MAGiyniATE  aud  His  Powers  25  ("The  Federal  Executive  veto  does  not 
include  the  power  to  veto  a  part  of  a  bill."). 

*  After  leaving  the  Justice  Department,  Cooper  wrote  an  article  elaborating  on  the  analysis  in 
his  OflBcc  of  Legal  Counsel  memorandum.  See  Cooper,  The  Line-Item  Veto:  The  Framers'  Inten- 
tions, in  Pork  Barrels  and  Principles:  The  Politics  of  the  Presidentlsl  Veto  29  (1988) 
(published  by  the  National  Legal  Center  for  the  Public  Interest)  [hereinafter  PORK  Barrels];  see 
also  Crovitz,  Introduction,  in  Pork  Barrels,  supra,  at  xi. 

'  135  Cong.  Rec.  S14,387  (daily  ed.  Oct.  31,  1989)  (remarks  of  Sen.  Kennedy). 

8  See,  e.g.,  Lear  Siegler,  Inc.  v.  Lehman,  842  F.2d  1 102,  1 124  (9th  Cir.),  reh'g  en  banc  ordered, 
863  F.2d  693  (9th  Cir.  1988),  withdrawn  on  other  grounds,  per  curiamCWi  F.2d  205  (9th  Cir.  1989) 
(en  banc);  Thirteenth  Guam  Legislature  v.  Bordallo,  430  F.  Supp.  405,  410  (D.  Guam  App.  Div. 
1977),  aff'd,  588  F.2d  265  (9th  Cir.  1978)  (per  curium). 

'  Formerly  a  law  professor  at  Stanford  University. 
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ing  its  constitutionality. '°  Sen.  Robert  Dole,  the  Senate  Minority 
Leader,  had  already  pubUcly  urged  the  President  to  do  so  in  January 
1989."  A  prominent  constitutional  scholar,  Ronald  Rotunda,  has  also 
raised  this  suggestion. '^  And  President  Bush  himself  has  stated  to  the 
press  that  he  would  like  to  create  a  test  case  on  the  item  veto.'^ 

President  Bush,  Sen.  Dole,  Rep.  Campbell,  and  constitutional  schol- 
ars other  than  Professors  Tribe  and  Kurland  are  not  indulging  in 
conservative  extremism  or  constitutional  churlishness.  What  steps  the 
Constitution  permits  the  President  to  take  to  protect  perhaps  his  most 
important  formal  power — the  veto — from  the  measures  that  Congress 
has  taken  to  weaken  it  is  one  of  the  most  pressing  questions  anyone  who 
cares  about  the  separation  of  powers  must  face.  Whether  the  item  veto  is 

»0  H.R.  Res.  297,  101st  Cong.,  1st  Sess.  (Nov.  20,  1989).  The  resolution  read: 
Whereas  Federal  spending  and  the  Federal  budget  deficit  have  reached  unreasonable  levels; 
Whereas  the  duty  of  the  President  under  the  Constitution  to  ensure  that  the  laws  are  faithfully 
executed  prohibits  him  from  expending  funds  in  excess  of  revenues;  Whereas  a  line-item  veto 
would  enable  the  President  to  eliminate  waste  from  the  Federal  budget  before  considering  cuts 
in  impwrtant  programs;  and  Whereas  without  this  line-item  veto,  the  practice  of  attaching  riders 
onto  bills  and  resolutions  has  become  widespread  and  is  thwarting  the  intent  of  the  framers  of 
the  Constitution  that  the  President  have  veto  jxjwer  over  any  measure  passed  by  both  Houses  of 
Congress:  Now,  therefore,  be  it  Resolved,  That,  foi  the  purp)ose  of  determining  the  constitution- 
ahty  of  the  line-item  veto,  the  House  of  Representatives  encourages  the  President  to  execute  a 
line-item  veto. 
Id.  (emphasis  in  original). 

'  1  Dole,  Bush  Can  Draw  the  Line,  Wall  St.  J.,  Jan.  25,  1989,  at  A21,  col.  1  Getter  to  the  editor). 
•2  Professor  Rotunda  has  suggested  that  President  Bush  "could  create  a  test  case  by  vetoing  a 
non-gennane  piece  of  pork-barrel  legislation  tucked  in  a  large  bill."  Rotunda,  Line-Item  Veto:  Best 
Budget  Fix?,  Legal  Times,  Mar.  27,  1989,  at  15,  16;  accord  R.  Rotunda,  J.  Nowak  &  J.  Young, 
Treatise  on  Constitutional  Law:  Substance  and  Procedure  §  10.7  (1986)  (forthcoming 
1990  supp.).  Another  advocate  of  test  cases  on  matters  of  separation  of  powers  is  Professor  Eugene 
Rostow,  who  writes: 
If  the  extraordinary  gains  in  power  Congress  has  achieved  [since  the  mid-1970s]  are  to  be  un- 
done, the  change  will  have  to  be  achieved  by  the  President  and  the  federal  courts  acting  to- 
gether. .  .  .  The  judiciary  cannot  act.  however,  without  test  cases,  and  the  President  has  always 
been  an  important  initiator  of  test  cases. 
Rostow,  President.  Prime  Minister  or  Constitutional  Monarch?,  83  AM.  J.  Int'l  L.  740,  741  (1989). 
In  other  areas  of  constitutional  law,  of  course,  test  cases  have  produced  important  precedents. 
See,  for  example,  the  discussion  of  the  litigation  that  produced  Griswold  v.  Connecticut.  381  U.S. 
479  (1965),  in  R.  BoRK,  The  Tempting  of  America:  The  Political  Seduction  of  the  Law 
95-97  (1990). 

'3  When  asked  by  reporters  in  July  1989  whether  he  was   retreating  from  an  earlier  position 
supporting  a  line-item  veto  amendment.  President  Bush  said: 

I'd  like  to  test  [the  item  veto]  the  way  it  is.    I  can't  quite  find  the  right  case.    I'm  sure  you're 

famiUar  with  the  theory  that  the  President  has  that  inherent  power,  and  if  I  found  the  proper, 

narrowly-defined  case,  I'd  like  to  try  that  and  let  the  courts  decide  whether  it's  there. 

Interview  of  President  George  Bush  by  Owen  Ulhnann  and  Ellen  Warren  of  Knight-Ridder  News 

Service,  at  the  White  House  (July  25,  1989)  (Office  of  the  Press  Secretary)  (transcript  copy  on  file 

with  the  Northwestern  University  Law  Review). 

Similarly,  the  tVall  Street  Journal  reported  that  in  the  week  before  Sen.  Kennedy's  publication 
of  the  Tribe-Kurland  letter,  "White  House  spokesmen  .  .  .  said  Mr.  Bush  is  considering  simply 
declaring  that  the  Constitution  gives  him  the  power"  to  assert  an  item  veto  and  thereby  "invit[e]  a 
court  challenge  to  decide  whether  he  has  the  right."  Seib,  If  Bush  Tests  Constitutionality  of  Line- 
Item  Veto,  Reverberations  Could  Transform  Government,  Wall  St.  J..  Oct.  30.  1989,  at  A 12,  col    1. 
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constitutional  or  not,  it  challenges  our  understanding  of  the  separation  of 
powers  and  of  the  significance  of  the  original  meaning  of  the  Constitution 
in  defining  the  roles  of  Congress  and  the  President  in  the  lawmaking 
process.  '"* 

In  Part  I  of  this  Article,  we  discuss  the  ambiguity  that  surrounds  the 
veto  power  because  of  the  words  that  the  framers  used,  and  failed  to  use, 
in  drafting  the  Constitution.  In  Part  II,  we  show  that  the  item  veto  can 
take  at  least  four  different  forms.  These  forms  differ  in  the  degree  to 
which  one  can  plausibly  argue  that  the  President  already  possesses  them. 
Part  III  identifies  and  analyzes  several  intriguing  constitutional  puzzles 
posed  by  the  item  veto.  Part  IV  approaches  the  item  veto  from  a  differ- 
ent direction  by  asking  what  the  word  "bill"  means  for  purposes  of  the 
veto  power. 

I.    Missing  Words 
The  word  "veto"  does  not  appear  anywhere  in  the  Constitution,  let 

'^  It  might  be  useful  if  some  contemporary  theoretical  paradigm  could  be  imposed  on  the  item 
veto  debate  such  that  competing  constitutional  principles  and  textual  provisions  would  neatly  fall 
into  place.  We  are  skeptical,  however,  that  such  a  paradigm  exists.  Although  public  choice  (or 
other)  models  may  produce  a  robust  positive  theory  of  the  separation  of  powers  in  the  lawmaking 
process,  they  do  not  necessarily  assist — indeed,  they  may  impede — the  task  of  construing  the  text, 
history,  and  stnicture  of  the  Constitution.  Consider,  for  example,  the  analogy  to  bilateral  negotia- 
tion in  contract.  One  might  assert  that  the  Constitution  should  be  construed  so  as  to  preserve  equal- 
ity of  bargaining  power  between  Congress  and  the  President  in  the  lawmaking  process.  But  it  should 
quickly  be  apparent  that  this  seemingly  evenhanded  characterization  is  inapt,  for  it  is  hardly  clear 
that  the  framers  intended  the  legislative  powers  of  the  President  and  of  Congress  to  be  of  equivalent, 
offsetting  magnitudes  (asstiming  that  one  could  even  measure  such  magnitudes). 

The  framers,  for  example,  vacillated  between  requiring  a  two-thirds  vote  and  a  three-fourths 
vote  to  override  a  veto,  settling  ultimately  on  the  lower  supermajority  requirement.  J.  Madison, 
Notes  of  Debates  in  the  Federal  Convention  of  1787,  at  66,  465,  627-30  (1966  ed.)  (1840). 
There  are  many  other  instances  of  disparate  lawmaking  powers.  The  President,  for  example,  cannot 
originate  legislation;  he  can  merely  recommend  it.  U.S.  Const,  art.  II,  §  3,  cl.  1;  see  Sidak,  The 
Recommendation  Clause,  11  Geo.  L.J.  2079  (1989)  [hereinafter  Sidak,  The  Recommendation 
Clause].  Congress,  on  the  other  hand,  has  only  a  limited  power  to  make  law  through  treaties,  since 
the  Constitution  provides  only  for  the  ratification  of  treaties  by  the  Senate.  U.S.  Const,  art  II,  §  2, 
cl.  2. 

The  asymmetry  that  is  likely  to  exist  between  co-equal  branches  with  respect  to  any  one  particu- 
lar duty  or  prerogative  suggests  that  it  would  not  be  particularly  faithful  to  the  text  of  the  Constitu- 
tion (or  to  its  history  and  structure)  to  construe  the  veto  power  as  if  the  President  and  Congress  were 
perfect  bilateral  monopolisu  depicted  in  an  Edgeworth  box.  See,  e.g.,  G.  Stigler,  The  Theory  of 
Price  73-74,  215-16  (4th  ed.  1987).  Moreover,  even  the  theory  of  bilateral  monopoly  would  be 
indeterminate  as  to  the  "price"  negotiated  between  Congress  and  the  President.  Id.  at  215-16. 
Although  analogizing  the  bundling  of  legislation  to  the  phenomenon  of  the  tie-in  in  antitrust  law  has 
some  initial  appeal,  Robinson,  Public  Choice  Speculations  on  the  Item  Veto,  74  Va.  L.  Rev.  403,  409- 
10  (1988),  and  although  there  are  astute  public  choice  arguments  for  how  the  bundling  of  legislation 
can  transform  the  President's  veto  from  a  discrete  variable  into  a  continuous  one,  see  generally,  e.g. , 
J.  Buchanan  &  G.  Tullock,  The  Calculus  of  Consent  131-45  (1962),  we  decline  to  impose 
the  economic  construct  of  contract  negotiation  on  the  question  of  whether  some  kind  of  item  veto  is 
inherent  in  the  Constitution. 
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alone  the  phrase  "line-item  veto."  What  is  commonly  called  "the  veto 
power  of  the  President"  does  not  even  appear  in  article  II,  which  creates 
the  executive  and  defines  the  President's  duties  and  prerogatives.  •'  At 
the  Constitutional  Convention,  the  framers  called  the  veto  either  the 
President's  "negative"  or  "qualified  negative,"  or  the  "revisionary 
check"  or  "revisionary  power." '^  This  phraseology  might  shed  Ught  on 
the  framer's  conception  of  the  veto  power.  Former  Assistant  Attorney 
General  Cooper  (and,  evidently,  the  Office  of  Legal  Counsel),  however, 
has  dismissed  this  supposition.''  Cooper  argues  that  "[w]hile  the  term 
'revision'  and  its  variants,  'revise'  and  'revisal,'  today  imply  the  act  of 
correcting  or  altering  an  original,  two  centuries  ago  these  terms  meant 
[Cooper  claims]  either  the  act  of  (1)  simply  reviewing  something  or  (2) 
reviewing  and  amending  it."'^  He  relies  on  the  1828  edition  of  Webster's 
An  American  Dictionary  of  the  English  Language  and  asserts  that  "[t]he 
first  meaning  is  consistent  with  Samuel  Johnson's  earlier,  and  author- 
itative, dictionary,  which  defines  'Revisal'  simply  as  'Review; 
reexamination.' "'' 

On  the  other  hand,  the  phraseology  might  reflect  a  conception  of 
this  authority  held  by  the  framers  that  differs  markedly  from  our  own. 
The  framers  may  have  conceived  the  veto  as  a  grant  to  the  President  of 
the  power  to  revise  legislation,  as  opposed  to  the  cruder  power  simply  to 
forbid  the  enactment  of  legislation.  Professor  Forrest  McDonald  takes 
this  view,  and  he  claims  that  it  was  universally  understood  to  be  the  case 
in  the  era  of  the  framers.  ^o 

Cooper's  textual  evidence  is  not  impregnable.  The  Oxford  English 
Dictionary,  for  example,  cites  usages  predating  1787 — including  a  usage 
by  Blackstone  in  1768 — that  support  the  definition  of  "revision"  as  "[t]he 

•'  To  our  knowledge,  the  word  "veto"  is  used  only  once  in  TTte  Federalist — and  even  then  it  is 
used  as  a  label  for  a  type  of  executive  power  (the  "absolute  negative"  of  the  British  monarch)  that 
Hamilton  emphasized  did  not  correspond  to  the  lawmaking  jxjwers  being  conferred  by  the  Constitu- 
tion upon  the  American  President.  The  Federalist  No.  73,  at  492,  498  (A.  Hamilton)  (J.  Cooke 
ed.  1961). 

•6  J.  Madison,  supra  note  14,  at  66  (Elbridge  Gerry)  (June  4,  1787);  id  at  80-81  (James 
Madison,  Rufus  King,  James  Wilson)  (June  6,  1787);  id  at  629  (James  Madison)  (Sept.  12,  1787). 
The  Convention  did  not  really  get  started  until  May  25,  1787;  it  adjourned  September  17,  1787.  Id. 
at  23,  659. 

'"^  Cooper,  supra  note  6,  in  Pork  Barrels,  supra  note  6,  at  43  ("arguments  based  on  .  .  . 
revision  cannot  be  used  to  provide  the  President  with  item-veto  authority"). 

'  ^  Id.  At  the  time  of  the  Convention  only  two  states — New  York  and  Massachusetts — had  con- 
stitutions providing  a  veto  power.  See  McDonald,  TTte  Framers'  Conception  of  the  Veto  Power,  in 
Pork  Barrels,  supra  note  6,  at  1,  3.  Both  veto  provisions  used  the  word  "revision."  Id. 

•'  Cooper,  supra  note  6,  in  PoRK  Barrels,  supra  note  6,  at  43  n.38  (quoting  S.  Johnson,  A 
Dictionary  of  the  English  Language  (2d  ed.  1756)).  Thus,  "although  the  provision  in  the 
Massachusetts  constitution  conferring  veto  power  upon  the  governor  is  framed  in  terms  [of]  'revi- 
sion' and  'revisal,'  the  use  of  these  terms  docs  not  suggest  that  the  governor  of  Massachusetts  could 
exercise  an  item  veto."  Id  at  43. 

20  McDonald,  supra  note  18,  in  Pork  Barrels,  supra  note  6,  at  3-4. 
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action  of  revising  or  looking  over  again;  esp.  critical  or  careful  examina- 
tion or  perusal  with  a  view  to  correcting  or  improving. "^^  On  balance, 
Professor  McDonald's  interpretation  seems  more  plausible  purely  as  a 
matter  of  textual  interpretation,  if  only  because  (1)  Blacks  tone  seems  a 
weightier  authority  than  Dr.  Johnson  in  questions  of  legal  interpretation, 
(2)  it  does  not  require  ascribing  a  counterintuitive  meaning  to  "revi- 
sion,"" and  (3)  it  is  plainly  more  consistent  than  is  Cooper's  interpreta- 
tion with  the  conspicuous  absence  from  the  Constitution  of  the  word 
"veto,"  which  literally  means  "I  forbid"  in  Latin.^^  How  a  process  of 
revision  was  to  be  effected  by  exercise  of  the  veto  power  is,  however,  far 
from  clear. 

The  operative  language  in  article  I,  section  7,  clause  2  upon  which 
the  framers  settled  provides  in  part  that 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  become  a  Law,  be  presented  to  the  President  of  the 
United  States;  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it, 
with  his  Objections  to  the  House  in  which.it  shall  have  originated,  who  • 
shall  enter  the  Objections  at  large  on  their  Journal,  and  proceed  to  recon- 
sider it.  2* 
This  provision  is  now  known  as  the  presentment  clause.  ^^ 

If  the  textual  evidence  surrounding  the  meaning  of  the  phrase  "revi- 
sionary  power"  is  ambiguous,  the  historical  evidence  on  the  presentment 
clause  does  not  clarify  matters.   The  New  York  Constitution  of  1777^* 

21  13  Oxford  English  Dictionary  833  (2d  ed.  1989)  (emphasis  added);  id.  (analogous  use  of 
the  verb  "revise"  attributed  to  Blackstone  in  1768).  This  definition  of  revision,  of  course,  goes  be- 
yond mere  review  or  re-examination. 

22  "The  words  used  in  the  Constitution  arc  to  be  taken  in  their  natural  and  obvious  sense  .... 
and  are  to  be  given  the  meaning  they  have  in  common  use  unless  there  are  very  strong  reasons  to  the 
contrary."  The  Pocket  Veto  Case,  279  U.S.  655,  679  (1929)  (citing  Martin  v.  Hunter's  Lessee,  14 
U.S.  (1  Wheat.)  304.  326  (1816);  Tennessee  v.  Whitworth,  117  U.S.  139,  147  (1886)).  In  fairness,  it 
must  be  admitted  that,  for  inexplicable  reasons,  the  framers  declined  to  actually  put  the  word  "revi- 
sion" in  the  Constitution.  Cooper,  supra  note  6,  in  Pork  Barrels,  supra  note  6,  at  43  (although 
early  versions  of  art.  I,  §  7,  cl.  2  did  use  the  term,  the  final  version  of  the  clause  did  not).  Nonethe- 
less, the  framers  used  the  word  during  the  Convention  to  refer  to  the  veto  power. 

23  Oxford  Latin  Dictionary  2050-51  (P.G.W.  Glare  ed.  1982).  For  a  history  of  the  veto 
power  from  Roman  times  to  the  drafting  of  the  Constitution,  see  Franklin,  Problems  Relating  to  the 
Influence  of  the  Roman  Idea  of  the  Veto  Power  in  the  History  of  Law,  22  TUL.  L.  Rev.  443  (1947); 
see  also  Watson,  Origins  and  Early  Development  of  the  Veto  Power,  17  Pres.  Stud.  Q.  401,  401-02 
(1987);  Zinn,  The  Veto  Power  of  the  President,  12  F.R.D.  207,  209-12  (1952).  The  authoritative  work 
on  the  American  veto  power  as  exercised  during  the  first  century  of  the  Constitution  is  E.  Mason, 
The  Veto  Power:  Its  Origins,  Development  and  Function  in  the  Government  of  the 
UNfFED  States,  1789-1889  (1890)  [hereinafter  E  Mason,  The  Veto  Power]. 

24  U.S.  Const,  art.  I.  §  7,  cl.  2. 

25  An  analogous  provision.  U.S.  Const,  art.  I,  §  7,  cl.  3,  requires  the  presentment  to  the  Presi- 
dent of  "Every  Order,  Resolution,  or  Vote,  to  Which  the  Concurrence  of  the  Senate  and  House  of 
Representatives  may  be  necessary  .  .  .  ."  For  an  explanation  of  its  significance,  and  the  rationale  for 
the  label  we  attach  to  it — the  "residual  presentment  clause" — sec  Part  IV(Q  of  this  Article,  infra  at 
notes  161-69  and  accompanying  text. 

26  N.Y.  Conct  art.  Ill  (1777). 
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and  the  Massachusetts  Constitution  of  1780^''  most  influenced  the  draft- 
ing of  the  presentment  clause,  according  to  Hamilton's  explanation  in 
The  Federalist  No.  69.^8  The  New  York  Constitution  created  a  Council 
of  Revision  consisting  of  the  governor,  the  chancellor  of  the  Court  of 
Chancery,  and  the  judges  of  the  Supreme  Court.^'  The  Council,  accord- 
ing to  Ronald  Moe  of  the  Congressional  Research  Service,  had  two  kinds 
of  lawmaking  power.  It  could  veto  a  bill  outright  (subject  to  a  two-thirds 
override),  but  it  could  also  return  a  bill  to  the  legislature  for  its  reconsid- 
eration, within  ten  days  of  presentment.^^  Moe  writes  that  "[i]n  the 
event  that  the  Council  concluded  that  a  bill  was  unconstitutional,  or 
inexpedient,  even  after  reconsideration  by  the  legislature,  it  could  veto  the 
measure."^'  From  this,  it  would  appear  that  the  Council  had  the  power 
to  state  the  amendments  to  the  bill  necessary  to  induce  it  not  to  veto  the 
bill  when  it  was  re-presented  after  its  "revision"  by  the  legislature. 
Although  this  process  is  not  an  item  veto,  it  is  a  more  robust  "revision- 
ary"  power  than  that  envisioned  by  Cooper. 

The  presentment  clause  in  the  United  States  Constitution  ultimately 
departed  from  the  New  York  Constitution  and  followed  the  Massachu- 
setts Constitution  in  the  sense  that  the  framers  rejected  the  vesting  of  the 
veto  jointly  in  the  executive  and  judicial  branches. ^^  Though  the  framers 
ultimately  repudiated  a  proposed  federal  Council  of  Revision, ^^  the 
power  of  New  York's  Council  to  return  a  bill  for  "reconsideration"  drew 

27  Mass.  Const,  art.  II,  §  1,  pt.  2  (1780). 

28  The  Federalist  No.  69,  at  462  (A.  Hamilton)  (J.  Cooke  ed.  1961)  Hamilton  wrote  in  a 
New  York  newspaper  on  March  14,  1788: 

The  qualified  negative  of  the  President  differs  widely  from  this  absolute  negative  of  the  British 
sovereign;  and  tallies  exactly  with  the  revisionary  authority  of  the  Council  of  revision  of  this 
State,  of  which  the  Governor  is  a  constituent  part.  In  this  respect,  the  power  of  the  President 
would  exceed  that  of  the  Governor  of  New- York;  because  the  former  would  possess  singly  what 
the  latter  shares  with  the  Chancellor  and  Judges:  But  it  would  be  precisely  the  same  with  that 
of  the  Governor  of  Massachusetts,  whose  constitution,  as  to  this  article,  seems  to  have  been  the 
original  from  which  the  Convention  have  copied. 
Id.  at  464. 

29  See  Moe,  The  Founders  and  TTieir  Experience  with  the  Executive  Veto,  17  Pres.  Stud.  Q.  413, 
419  (1987). 

30  Id  at  419-20.  Generally  speaking,  Moe  asserts,  the  Council  "possessed  the  power  to  'revise 
all  bills  about  to  be  passed  into  law  by  the  legislature."  "  Id.  at  419.  See  also  1  F.  Prescott  &  J. 
Zimmerman,  The  Politics  of  the  Veto  of  Legislation  in  New  York  State  21  (1980)  ("Evi- 
dently, the  framers  [of  New  York's  1777  Constitution]  believed  that  they  had  provided  a  method  of 
suggesting  amendments  that  might  improve  the  legislation  without  formally  disapproving  it.");  A. 
Street,  The  Council  of  Revision  of  the  State  of  New  York  203  (1859)  (first  action  taken 
by  the  Council  of  Revision — on  February  3,  1778 — resulted  in  a  "Bill  amended  by  Legislature  in 
accordance  with  objections,  and  then  approved  by  the  Council"). 

31  Moe,  supra  note  29,  at  419-20  (emphasis  added). 

32  C/.  id  at  419-27. 

33  Id.  at  425.  Those  opposed  to  a  federal  Council  pointed  to  separation  of  powers  and  judicial 
competence  concerns.  Id. 
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forth  admiration  and  support.  In  1894,  a  federal  court  said  of  the  lan- 
guage that  the  Convention  approved  for  the  presentment  clause: 
This  section  was  couched  in  the  very  words  of  the  constitution  of  New 
York:  Every  bill  shall  be  presented  to  the  President  ""for  his  revision"  "if 
upon  such  revision''  he  approve  it,  he  shall  sign  it;  "if  upon  such  revision  it 
shall  appear  to  him  improper  for  being  passed  into  a  law,"  he  shall  return  it. 
On  the  15th  of  August[,  1787],  with  this  word  revision  three  times  repeated, 
"the  thirteenth  section  of  article  6,  as  amended,  was  then  agreed  to"  by  all 
the  States.  It  is  this  vote  which  is  expressive  of  the  final  intent  of  the  con- 
vention. The  verbal  form  in  which  the  provision  stands  in  the  Constitution 
was  the  work  of  the  Committee  on  Style. ^'^ 

The  framers  declined  to  model  the  presentment  clause  exclusively  on  the 
New  York  Constitution.  That  decision,  however,  appears  to  have  been 
based  on  reasons  irrelevant  to  whether  the  framers  intended  the  Presi- 
dent's "revisionary  power"  to  consist  of  more  than  simply  the  power  to 
exercise  an  outright  veto  of  legislation.  The  framers  did  not  discuss  the 
possibility  of  a  comparatively  more  expansive  presidential  amending 
power  at  the  Convention  of  1787,  but  that  might  simply  have  reflected 
the  fact  that  their  principal  concerns  regarding  the  presentment  clause 
were  whether  the  President  should  have  an  absolute  or  qualified  negative; 
whether  the  veto  should  reside  exclusively  in  the  executive  or  jointly  with 
the  executive  and  the  judiciary;  and  whether  the  override  of  a  veto 
should  require  a  vote  of  two-thirds  or  three-quarters  of  both  houses. 

II.    Four  Faces 

Because  the  words  of  the  presentment  and  the  residual  present- 
ment^' clauses  do  not  settle  the  question  of  whether  the  President  has  the 
authority  to  veto  portions  of  a  bill,  whether  omnibus  or  not,  one  must 
consider  not  only  the  history  and  text  of  these  clauses,  but  also  the  struc- 
tural significance  that  the  framers  ascribed  to  the  veto  in  the  overall 
scheme  for  the  separation  of  powers.  The  key  question  is  whether  an 
item  veto  power  comports  or  conflicts  with  the  history,  text,  and  struc- 
ture of  the  presentment  clauses. 

The  analysis  of  the  issue  is  complicated  by  the  fact  that  the  item  veto 
can  take  at  least  four  different  forms — a  complexity  that  Tribe  and  Kur- 

J-*  United  States  v.  Weil,  29  Q.  CI.  523,  545  (1894)  (quoting  NY.  Const,  art.  Ill  (1777))  (em- 
phasis in  original).  TTie  vote  of  the  Constitutional  Convention  quoted  by  the  court  is  recorded  in  J. 
Madison,  supra  note  14,  at  465.  In  relevant  part,  the  version  of  the  presentment  clause  approved  by 
the  Convention  on  August  15,  1789,  reads: 

Ever>'  bill,  which  shall  have  [>assed  the  House  of  Representatives  and  the  Senate,  shall,  before  it 
become  a  law,  be  presented  to  the  President  of  the  United  States  for  his  revision:  if,  upon  such 
revision,  he  approve  of  it,  he  shall  signify  his  approbation  by  signing  it:  But  if,  upon  such 
revision,  it  shall  appear  to  him  improper  for  being  passed  into  a  law,  he  shall  return  it,  together 
with  his  objections  against  it,  to  that  House  in  which  it  shall  have  originated,  who  shall  enter 
the  objections  at  large  on  their  journal  and  proceed  to  reconsider  the  bill. 
Id  at  388-89  (Aug.  6,  1787  draft  constitution). 

35  See  supra  note  25;  see  alio  infra  notes  161-69  and  accompanying  text. 
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land  do  not  acknowledge — and,  moreover,  that  each  type  of  "veto"  poses 
different  constitutional  questions.  ^^  We  delineate  here,  beginning  with 
the  least  and  concluding  with  the  most  constitutionally  defensible  form, 
the  four  principal  variations  on  the  claim  that  the  Constitution  implicitly 
confers  item  veto  power  on  the  President.  The  four  fundamental  forms 
the  item  veto  power  can  take  are  what  we  term  the  line-item  veto,  the 
subject  veto,  constitutional  excision,  and  the  presidential  shield  veto. 

Our  purpose  here  is  not  to  present  all  or  even  the  most  imp)ortant 
arguments  for  and  against  the  several  forms  of  the  item  veto.  We  also 
acknowledge  that,  strictly  speaking,  the  latter  two  powers  are  only  func- 
tionally and  not  formally  species  of  the  veto  power.  We  seek  only  to 
rebut  the  claim  that  the  item  veto  can  be  dismissed,  as  Tribe  and  Kur- 
land  apparently  have  done,  as  prima  facie  unconstitutional.  For  each 
form  of  the  item  veto  we  advance  reasons  which,  if  not  conclusive,  cer- 
tainly bolster  the  claim  that  the  item  veto  must  be  given  serious 
consideration. 

A.     Line-Item  Veto 

The  framers  intended  the  veto  to  serve  two  functions:  to  protect  the 
Presidency  from  the  encroachment  of  the  legislative  branch,  and  to  pre- 
vent the  enactment  of  harmful  laws.^'  The  line-item  veto  is  one  method 
by  which  the  President  might  achieve  the  second  objective,  especially  in 
the  area  of  appropriations.  The  term  "line  item"  refers  to  the  line  items 
in  appropriations  bills  presented  to  the  President,  which  usually  consist 
of  many  appropriations  that  pertain  to  different  "lines"  in  the  federal 
budget — what  one  state  supreme  court  called  "separable  fiscal  units."^* 
This  version  of  the  item  veto  power  is  best  understood  as  a  power  that 
would  give  the  executive  greater  control  over  the  appropriations  and  fed- 
eral budget  process.  Supporters  often  tout  the  line-item  veto  as  a  partial 
remedy  for  chronic  federal  deficits.  Presumably,  it  would  function  as  the 
veto  power  does  currently  in  that  the  President  could  veto  an  individual 
line  item  of  spending  in  an  appropriations  bill  for  the  same  reasons  that 
he  could  veto  anything  else — because  the  spending  in  that  line  item 
would  disserve  his  agenda,  waste  taxpayers'  money,  or,  in  Hamilton's 
words,  expose  "the  community  [to]  the  effects  of  faction,  precipitancy, 
or  .  .  .  any  impulse  unfriendly  to  the  public  good,  which  may  happen  to 

3^  Tribe  and  Kurland  do  distinguish  between  a  "line-item  veto"  and  a  constitutional  rule  against 
omnibus  legislation.  Tribe-Kurland  Response,  supra  note  1,  at  814,387.  This  distinction,  however, 
just  begins  the  discussion.  As  we  explain  below,  it  seems  plausible  both  that  bundUng  of  nongermane 
legislation  is  constitutionally  permitted  and  that  one  fonn  of  an  implicit  item  veto  would  act  as  a 
check  on  this  legislative  "power." 

3'  J.  Madison,  supra  note  14,  at  629  (James  Madison)  (Sept.  12,  1787);  The  Federalist  No 
73,  at  492,  495  (A.  Hamilton)  (J.  Cooke  ed.  1961). 

38  In  re  Opinion  of  the  Justices,  294  Mass.  616,  620,  2  N.E.2d  789,  790  (Mass.  1936). 
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influence  a  majority"  of  the  legislature.  ^^ 

The  argument  that  the  President  has  a  line-item  veto  implicit  in  the 
Constitution  is  credited  to  New  York  attorney  Stephen  Glazier,  who 
presented  his  thesis  in  a  letter  to  President  Reagan  that  was  circulated 
through  the  White  House  in  1 987.'*°  This  power,  which  the  Confederate 
Constitution  explicitly  conferred  on  its  president  seventy-four  years  after 
the  Convention  of  1787,'*i  is  difficult  to  find  implied  in  the  United  States 
Constitution  and  is  the  main  object  of  Tribe  and  Kurland's  criticism. 

Nevertheless,  powers  similar  to  the  line-item  veto  have  long  been 
exercised  by  Presidents.  The  practice  of  impoundment,  by  which  Presi- 
dents selectively  refuse  to  spend  appropriated  funds,  can  be  seen  as  a  line- 
item  veto  under  a  diflferent  name.'*^  Proponents  of  the  implicit  line-item 
veto  cite  the  custom  of  Presidential  impoundment — which  ended  when 
Congress  enacted  the  Impoundment  Control  Act  of  1974  over  President 
Nixon's  veto'*^ — as  evidence  rebutting  the  historical  assertion  that  no 

39  The  Federalist  No.  73,  at  492,  495  (A.  Hamilton)  (J.  Cooke  ed.  1961).  The  President  signs 
a  bill  into  law  if  he  "approve[s]"  it.  U.S.  Const,  art.  I,  §  7,  cl.  2.  It  is  interesting  that  the  framers 
did  not  use  the  verb  "consent"  instead,  as  in  the  case  of  Senate's  "Advice  and  Consent"  powers  over 
appointments  and  treaties.   Id.  at  art.  II,  §  2,  cl.  2. 

*0  Glazier  presented  the  theory  publicly  in  his  now-famous  newspaper  article  Reagan  Already 
Has  Line-Item  Veto,  Wall  St.  J.,  Dec.  4,  1987,  at  A14,  col.  4;  see  also  Glazier,  Line-Item  Veto  Hides 
Under  an  Alias,  Wall  St.  J..  Mar.  18,  1988,  at  26,  col.  4;  Glazier.  A  Plank  Bush  Should  Stand  On, 
Wall  St.  J.,  Feb.  12,  1988,  at  14,  col.  4.  There  have  been  several  proposals  during  the  198'^.,  for 
legislation  or  a  constitutional  amendment  to  authorize  the  President  to  disapprove  or  reduce  an  item 
in  an  appropriations  bill.  See  Line-Item  Veto:  Hearing  on  S.J.  Res.  26.  S.J.  Res.  178.  and  S.  1921 
Be/ore  the  Subcomm.  on  the  Constitution  of  the  Senate  Comm.  on  the  Judiciary,  98th  Cong.,  2d  Scss. 
(1984)  [hereinafter  1984  Line-Item  Veto  Hearings],  Economic  Report  of  the  President  5  (1987) 
(request  by  President  Reagan  for  legislation  granting  the  President  "the  f>ower  to  veto  individual  line 
items  in  appropriations  measures").  Professor  E.  Donald  Elliott,  however,  argues  that  "it  is  not 
likely  that  Congress  will  grant  the  President's  request  that  he  be  given  a  'line  item  veto,'  because  the 
line  item  veto  would  reduce  the  power  of  individual  members  of  Congress  over  spending  decisions." 
Elliott,  Constitutional  Conventions  and  the  Deficit,  1985  Duke  L.J.  1077,  1 103  (citation  omitted).  In 
a  similar  vein.  Judge  Abner  Mikva  concludes:  "Because  I  believe  the  delicate  balance  between  presi- 
dential power  and  congressional  power  is  just  about  right,  I  think  the  line-item  veto  is  not  worth 
trying."  Mikva,  Symposium  on  the  Theory  of  Public  Choice — Foreword,  74  Va.  L.  Rev.  167,  172 
(1988). 

*i  Confederate  Const,  art.  I,  §  7,  cl.  2,  reprinted  in  1  The  Messages  and  Papers  of  Jef- 
ferson Davis  and  the  Confederacy  37-54  (J.  Richardson  ed.  1966)  (1905)  [hereinafter  Jeffer- 
son Davis  Papers];  see  also  Fairlie,  The  Veto  Power  of  the  State  Governor,  1 1  Am.  Pol.  Sci.  Rev. 
473,  483  (1917);  Wells,  The  Item  Veto  and  State  Budget  Reform,  18  Am.  Pol.  Sol  Rev.  782.  782  & 
n.4  (1924). 

*2  See  Glazier,  The  Line-Item  Veto:  Provided  in  the  Constitution  and  Traditionally  Applied 
[hereinafter  Glazier,  Line-Item  Veto],  in  Pork  Barrels,  supra  note  6,  at  12-15;  cf  City  of  New 
Haven  v.  United  States,  634  P.  Supp.  1449,  1458  (D.D.C.  1986)  (comparing  impoundment  to  line- 
item  veto),  aff'd,  809  F.2d  900  (DC.  Cir.  1987). 

43  Pub.  L.  No.  93-344.  88  Stat.  297  (codified  at  2  U.S.C.  §§  681-688  (1982  and  Supp.  II  1984)). 
On  the  impoundment  power  and  its  statutory  elimination  in  1974,  see  Abascal  &  Kramer,  Presiden- 
tial Impoundment  Part  I:  Historical  Genesis  and  Constitutional  Framework.  62  Geo.  L.J.  1549 
(1974);  see  also  Stilh,  Rewriting  the  Fiscal  Constitution:  The  Case  of  Gramm-Rudman-Hollings,  76 
Calif.  L.  Rev   595,  615-20,  644-45  (1988). 
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President  has  ever  asserted  the  right  to  exercise  a  line-item  veto.*^ 

Impoundment  and  the  Hne-item  veto  differ  crucially,  however,  in 
that  impoundment  permits  the  President  to  convert  his  veto  of  a  line 
item  from  a  discrete  variable  (limited  solely  to  the  choice  between  ratifi- 
cation and  veto)  to  a  continuous  variable,  whose  magnitude  in  dollars  the 
President  can  adjust  at  his  discretion.  The  pure  line-item  veto,  by  con- 
trast, simply  permits  the  President  to  exercise,  on  a  disaggregated  basis,  a 
discrete  choice  between  ratification  and  veto."*  In  this  respect,  the  im- 
poundment power  appears  greater  than  the  line-item  veto — though  this 
appearance,  of  course,  does  not  in  itself  imply  that  the  President  neces- 
sarily has  the  lesser  line-item  veto  authority.  Even  this  difference  be- 
tween impoundment  and  the  hne-item  veto  might  be  eliminated  if  a 
President  claimed  he  had  the  power  to  "veto"  portions  of  lines  in  appro- 
priations bills — a  power  that  may  seem  extraordinary,  but  which  on  its 
face  may  not  be  far  outside  the  revisionary  power  that  the  framers  had  in 
mind. 

The  President  may  also  use  other  techniques  to  replicate  in  practice 
the  effect  of  the  line-item  veto  while  avoiding  the  constitutional  issues 
inevitably  raised  by  it.  Congress  often  issues  its  detailed  instructions  for 
the  expenditure  of  appropriations  not  in  the  appropriations  bill  itself,  but 
in  the  accompanying  committee  report.  These  reports  are  not  presented 
to  the  President  and,  therefore,  do  not  have  the  force  of  law.  James 
Miller,  Director  of  the  Office  of  Management  and  Budget  during  the  last 
three  years  of  the  Reagan  administration,  has  advocated  that  the  Presi- 
dent issue  a  list  of  spending  items  enumerated  in  committee  reports  for 
which  he  refuses  to  authorize  any  expenditure  of  funds. "^  Congress 
could,  of  course,  simply  enact  such  instructions  into  law,  and  thus  force 
the  President's  hand. 

It  may  be,  however,  that  the  transaction  costs  of  making  such  de- 
tailed instructions  law — for  example,  the  costs  implicit  in  submitting 
spending  instructions  to  the  whole  process  of  amendment  by  the  Sen- 
ate— might  be  high  enough  that  Congress  would  be  forced  to  pass  more 
general  appropriations  bills,  giving  the  President  more  discretion  not  to 
spend  appropriated  funds.  Prudential  considerations  of  avoiding  consti- 
tutional controversy  if  possible  obviously  favor  this  approach  over  a  line- 
item  veto.  President  Bush  has  kept  this  option  open  by  stating  in  his 
signing  statement  for  the  1990  Department  of  Defense  Appropriations 
Act  that  "Congress  cannot  create  legal  obligations  through  report  lan- 
guage" and  consequently  "such  language  has  no  legal  force  or  effect.""'' 

**  See  Glazier,  Line-Item  Veto,  supra  note  42,  in  Pork  Barrels,  supra  note  6.  at  12-15. 

^•5  Kg.,  H.R.J.  Res.  181,  101st  Cong..  1st  Sess.  (Mar.  8.  1989);  see  also  Abascal  &  Kramer,  supra 
note  43.  at  1563-66. 

"*  Miller.  A  Presidential  Veto  for  Pork  Spending,  Wall  St.  J  ,  Jan.  30.  1990,  at  A18.  col  4 

•*'  Statement  on  Signing  the  Department  of  Defense  Appropriations  Act.  1990.  25  Weekly 
COMP.  PRfci.  Doc    1809.  1810  (Nov.  21.  1989) 
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B.     Subject  Veto 

The  second  principal  form  of  the  item  veto  is  what  we  call  the  "sub- 
ject veto" — the  veto  by  the  President  of  nongermane  measures  tacked 
onto  larger  pieces  of  legislation,  usually  in  the  form  of  riders.  Legislators 
often  incorporate  nongermane  bills'*^  into  larger  legislative  proposals, 
knowing  that  the  impracticality  of  vetoing  the  entire  bill  may  ensure  that 
nongermane  provisions  become  law.  A  "subject  veto"  would  serve  to 
sever  the  distinct  bills  bundled  into  a  larger  "bill"  in  order  to  protect  the 
controversial  bill  or  bills  from  veto. 

This  basic  idea  of  response  to  the  legislative  strategy  of  bundUng  is 
not  new.  President  Rutherford  B.  Hayes  favored  the  rule  that  "no  law 
shall  contain  more  than  one  subject,  which  shall  be  plainly  expressed  in 
its  title, ""*'  and  more  than  forty  state  constitutions  contain  such  proscrip- 
tions.'°  A  similar  requirement  was  adopted  in  the  constitution  of  the 
Confederate  States  of  America.'' 

The  subject  veto  is  more  easily  defended  as  an  implied  Presidential 
power  than  is  the  Hne-item  veto  because  it  merely  responds  to  the  tactic 
of  bundling  legislation  and  arguably  only  restores  the  veto  power  to  the 
scope  originally  intended  by  the  framers.'^  Of  course,  if  it  were  con- 
cluded that  the  President  had  the  impUed  power  to  exercise  a  subject 
veto — but  not  a  line-item  veto — debate  could  arise  over  whether,  in  a  bill 
containing  affirmative  legislation  and  appropriations,  the  President  was 
legitimately  vetoing  a  nongermane  subject  rather  than  a  line  item  of 
appropriation.'^ 

In  our  view,  the  strongest  argument  against  the  impUed  existence  of 

**  Hereafter,  unless  otherwise  noted,  we  use  the  term  "bill"  to  refer  to  proposed  legislation  on  a 
single  subject.  OsUections  of  bills  styled  as  a  single  bill  we  refer  to  as  "omnibus  bills"  or  "bundled 
bills." 

*9  Veto  Message  of  Rutherford  B.  Hayes  (Apr.  29,  1879),  reprinted  in  7  Messages  and  Papers 
OF  THE  Presidents  523,  528  (J.  Richardson  ed.  1897)  [hereinafter  Hayes  Veto  Message]. 

^  See  lA  Sutherland  Statutes  and  Statutory  Construction  §  17.01  (N.  Singer  4th 
ed.  1984);  Ruud,  "No  Law  Shall  Embrace  More  than  One  Subject. "  42  Minn.  L.  Rev.  389  (1958); 
Federal  Legislation,  The  Legislative  Rider  and  the  Veto  Power,  26  Geo.  L.J.  954  (1938)  (by  Vincent 
J.  Casey  &  Thomas  E.  Naughten);  Note,  Enforcing  the  One-Subject  Rule:  The  Case  for  a  Subject 
Veto.  38  Hastings  L.J.  563  (1987)  (by  Jeffrey  Gray  Knowles);  Note,  Curbing  Legislative  Chaos: 
Executive  Choice  or  Congressional  Responsibility?,  74  Iowa  L.  Rev.  227  (1988)  (by  Counney  Paige 
Odishaw);  Note,  Separation  of  Power:  Congressional  Riders  and  the  ^'eto  Power,  6  MiCH.  J.L.  Re- 
form 735  (1973)  (by  Richard  A.  Riggs);  Comment,  Single  Subject  Restrictions  as  an  Alternative  to 
the  Line-Item  Veto,  1  NoTRE  Dame  J.L.,  ETHICS  &  Pub.  Pol'y  227  (1985)  (by  Nancy  J. 
Townsend). 

"  Confederate  Const,  art.  I,  §  9,  cl.  20,  reprinted  in  1  Jefferson  Davis  Papers,  supra  note 
41,  at  45  ("Every  law,  or  resolution  having  the  force  of  law,  shall  relate  to  but  one  subject,  and  that 
shall  be  expressed  in  the  title  "). 

52  See  Clmeburg,  The  Presidential  Veto  Power,  18  S.C.L.  Rev   732.  751-53  (1966). 

53  See  Bengzon  v  Secretary  of  Justice,  299  U.S.  410  (1937);  In  re  Opinion  of  the  Justices,  294 
Mass.  616,  620-21,  2  N.E.2d  789,  790  (Mass.  1936);  Recent  Cases,  Veto— What  Constitutes  an  Item 
of  an  Appropriation  Bill,  50  Harv.  L.  Rev.  843  (1937). 
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a  subject  veto  is  historical.  Several  state  constitutions  contemporaneous 
with  the  Convention  of  1787  expUcitly  granted  this  power  to  the  execu- 
tive; the  federal  Constitution,  however,  is  silent  on  the  matter.  Professor 
Tribe,  for  example,  has  written  that 

Some  state  constitutions  purport  to  require  that  laws  deal  with  one  subject 
at  a  time.  No  similar  requirement — one  that  would  cast  doubt  on  the  valid- 
ity of  the  myriad  unrelated  riders  routinely  attached  to  tax  and  other  con- 
gressional bills — can  be  found  in,  or  should  be  read  into,  the  United  States 
Constitution.*^ 
One  federal  court  has  concurred  with  this  proposition,  at  least  in  dicta: 
"[t]he  Constitution  of  the  United  States  does  not  require  the  Congress  to 
limit  each  Bill  to  one  object,  or  to  state  that  object  in  its  title."*' 

Professor  Tribe's  analysis  of  germaneness  and  the  item  veto  in  his 
American  Constitutional  Law  is  merely  conclusory,  as  is  perhaps  inevita- 
ble in  a  treatise  so  broad  in  scope.  There  is,  however,  one  specific — and 
important — instance  in  which  Tribe's  assertion  is  contradicted  by  the 
text  of  the  Constitution.  The  origination  clause  (found  in  article  I,  sec- 
tion 7,  clause  1)  provides:  "All  Bills  for  raising  Revenue  shall  originate 
in  the  House  of  Representatives;  but  the  Senate  may  propose  or  concur 
with  Amendments  as  on  other  Bills."*^  The  question  may  arise  whether, 
after  the  Senate  has  made  its  amendments,  the  resulting  revenue  bill  can 
still  be  said  to  have  "originated"  in  the  House.  Occasionally,  the  Senate 
so  completely  rewrites  a  revenue  bill  that  only  the  bill  number  survives 
from  the  House's  original  version.  A  recent  Ninth  Circuit  decision,  rely- 
ing on  the  Supreme  Court's  1911  opinion  in  Flint  v.  Stone  Tracy  Co.,^'' 
announced  the  rule  that  "[a]  taxation  bill  which  originates  in  the  House 
and  is  subsequently  amended  in  the  Senate  is  constitutionally  enacted 
when  the  amendment  is  'germane  to  the  subject-matter  of  the  bill  and  not 
beyond  the  power  of  the  Senate  to  propose.'  "**  By  negative  implication, 
this  judicial  construction  of  the  origination  clause  seems  to  imply  that  a 
germaneness  requirement  of  some  sort  does  limit  the  Senate's  ability  to 
amend  revenue-raising  bills. 

This  origination  clause  argument,  however,  is  a  double-edged  sword, 
for  it  invites  an  expressio  unius  est  exclusio  alterius^^  rebuttal.   Because 

*♦  L.  Tribe.  American  Constitutional  Law  §  16-4.  at  1449  (2d  ed.  1988)  Why  Professor 
Tribe  says  that  these  state  constitutions,  which  explicitly  require  that  bills  be  only  on  one  subject, 
merely  "purport"  to  so  require  is  unclear. 

55  Doe  V.  Mathews.  420  F.  Supp.  865,  886  (D.N.J.  1976) 

56  U.S.  Const,  art.  I,  §  7,  cl.  1 

57  220  U.S.  107  (1911). 

58  Harris  v.  United  Stales,  758  F.2d  456,  458  (9th  Cir.  1985)  (quoting  Flint,  220  U.S.  at  143).  In 
Flint,  the  Supreme  Court  permitted  the  Senate  to  substitute  a  corporation  tax  for  an  inheritance  tax 
in  a  House-originated  general  bill  for  the  collection  of  revenues  The  Court  stated:  "The  bill  having 
properly  originated  in  the  House,  we  perceive  no  reason  in  the  constitutional  provision  relied  upon 
why  it  may  not  be  amended  in  the  Senate  in  the  manner  which  it  was  in  this  case."  220  U.S.  at  143. 

59  "Expression  of  one  thing  is  the  exclusion  of  the  other."  Akhil  Amar  brought  this  point  to  our 
attention. 
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the  Senate's  power  to  amend  money  bills  is  explicit,  while  the  President's 
ability  to  amend  bills  presented  to  him  is  not,  one  could  infer  that  the 
framers  did  not  want  the  President  to  have  any  power  to  amend  bills 
upon  presentment.  This  result  would  be  structurally  consistent  with  the 
temporal  priority  of  the  Senate  over  the  President  in  the  lawmaking  pro- 
cess. One  could  argue,  in  other  words,  that  the  framers  intended  the 
Senate  to  have  the  power  to  rewrite  bills  originating  in  the  House  because 
those  pieces  of  legislation  can  be  regarded  as  "working  drafts"  until  both 
houses  have  approved  and  presented  them  to  the  President.^  Indeed, 
the  Senate's  amendments  take  effect  only  if  the  House  ratifies  them  by  a 
simple  majority  vote.  Thus,  co-equality  is  preserved  between  both  houses 
of  the  bicameral  legislature.  On  the  other  hand,  one  could  argue  that  the 
subject  veto  would  not  preserve  co-equahty  between  Congress  and  the 
President  in  the  sense  that  the  President's  "amendment"  of  a  bill  by  his 
exercise  of  a  subject  veto  could  be  "ratified"  by  Congress  by  a  vote  of  just 
more  than  one-third  of  the  members  of  either  house — that  is,  the  mini- 
mum number  of  votes  necessary  to  block  an  override  of  the  President's 
veto. 

If  a  germaneness  requirement  cannot  be  inferred  from  the  Constitu- 
tion, it  may  perhaps  be  enacted  by  statute,  as  Professors  Rotunda,  No- 
wak,  and  Young  have  suggested.^*  Rotunda  notes  further  that  although 
"[t]here  would  always  be  the  danger  that  Congress  would  seek  to  repeal 
that  statute  whenever  it  became  inconvenient,  .  .  .  that  repeal  would  be 
subject  to  the  traditional  presidential  veto.""  Of  course,  one  could  take 
Rotunda's  analysis  a  step  further:  Congress  could  override  the  Presi- 
dent's veto  of  the  repeal  legislation.  Thus,  a  statute  imposing  a  germane- 
ness requirement  on  the  packaging  of  bills  for  presentment  purposes 
could  be  circumvented  at  any  time  by  a  two-thirds  vote  of  Congress.  The 
same  reasoning  would  apply  to  any  other  statutory  approach  to  create  an 
item  veto  or  clarify  the  presentment  process. 

The  defensibility  of  an  inherent  subject  veto  turns  in  part  on  the 
meaning  of  the  word  "bill"  in  the  Constitution.  We  address  that  ques- 
tion in  Part  IV  of  this  Article  and  demonstrate  that  there  are  plausible 


^  One  federal  coun,  for  example,  has  defined  a  "bill"  to  be  "  'a  draft  of  a  proposed  statute 
submitted  to  the  Legislature  for  enactment."  "  Hubbard  v.  Lowe,  226  F.  135,  137  (S.D.N. Y.  1915) 
(quoting  People  v.  Reardon.  184  N.Y.  431,  77  N.E.  970  (1906)).  "It  follows,"  the  court  noted,  "that 
what  the  Constitution  requires  to  originate  in  the  House  of  Representatives  is  not  the  final  product  of 
the  legislative  will,  not  the  statute,  but  a  project  for  a  statute,  which  may  by  amendment  take  a  very 
different  shape  by  the  time  it  is  ready  for  promulgation  as  law."  Id.  at  138.  This  point  about  the 
temporal  priority  of  the  Senate  vis-a-vis  the  President  in  the  lawmaking  process  breaks  down  some- 
what if  the  President  previously  has  made  recommendations  to  Congress  on  the  subject  of  the  legis- 
lation. See  U.S.  Const,  an.  H,  §  3;  Sidak,  The  Recommendation  Clause,  supra  note  14. 

6'  R  Rotunda,  J.  Nowak  &  J.  Young,  supra  note  12,  at  §  10.7  (forthcoming  1990  supp.)  ("If 
a  federal  statute  required  that  each  appropriate  item  be  sent  separately  to  the  President,  the  Presi- 
dent would,  in  effect,  have  line-item  veto  power  without  a  constitutional  amendment."). 

^2  Rotunda,  supra  note  12.  at  16. 
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arguments  that  the  President  has  the  inherent  power  to  unbundle  non- 
germane  items  of  legislation. 

C     Constitutional  Excision 

The  President  might  possess  a  third  kind  of  power  arguably 
equivalent  in  result  to  an  item  veto — the  power  of  "constitutional  exci- 
sion." This  power  enables  the  President  to  excise  sections  of  a  bill  be- 
lieved to  be  unconstitutional  on  their  face.  Although  this  putative 
executive  authority  has  the  effect  of  being  an  item  veto,  it  accrues  to  the 
President,  in  our  view,  independently  of  the  powers  conferred  by  the  pre- 
sentment clauses.  Thus,  this  power  is  an  item  veto  only  in  a  functional 
sense,  and  originates  in  the  President's  duties  to  faithfully  execute  the 
laws"  and  to  defend  the  Constitution,"  both  of  which  are  found  in  arti- 
cle II,  not  article  I.  Indeed,  the  greater  relative  plausibility  of  this  power 
results  because  it  need  not  be  derived  from  the  President's  veto  power. 

The  power  of  constitutional  excision  is  best  made  clear  by  an  exam- 
ple. Suppose  that  Congress  attempted  to  codify  into  law  the  "fairness 
doctrine" — a  now-abandoned  Federal  Communications  Commission  pol- 
icy requiring  that  broadcasters  present  opposing  sides  of  controversial 
issues*' — ^by  inserting  the  codifying  provision  into  a  "veto-proof"  omni- 
bus appropriations  bill.  President  Bush  might  then  "excise"  it  from  the 
omnibus  bill,  pursuant  to  his  oath  to  defend  the  Constitution,  on  the 
grounds  that  it  violated  the  first  amendment.  By  signing  the  legislation 
containing  the  offending  section  and  issuing  a  statement  that  he  regarded 
the  section  as  unconstitutional,  and  thus  void  and  severable  from  the  rest 
of  the  act,  the  President  could  "veto"  the  unconstitutional  part  of  the  bill 
by  refusing  to  enforce  it.  According  to  remarks  made  earUer  this  year  by 
White  House  counsel  C.  Boyden  Gray,  President  Bush  is  seriously  con- 
sidering creating  a  test  case  for  this  theory  of  the  item  veto." 

This  species  of  veto  presupposes,  among  other  things,  that  a  Presi- 
dential signing  statement  constitutes  a  relevant  piece  of  legislative  his- 
tory, a  proposition  which  the  House  of  Representatives  disputed  after 
Presidents  Jackson*'  and  Tyler**  issued  signing  statements  explaining 

63  U.S.  Const,  art.  II,  §  3,  cl.  4  ("he  shall  take  Care  that  the  Laws  be  faithfully  executed")  For 
a  discussion  of  the  meaning  of  this  clause,  see  Liberman,  Morrison  v.  Olson:  A  Formalistic  Perspec- 
tive on  IVhy  the  Court  Was  Wrong,  38  Am.  U.L.  Rev.  313  (1989). 

6*  U.S.  Const,  art.  II,  §  1,  cl.  8;  see  also  W.  Taft,  supra  note  5.  at  19;  The  Federalist  No.  78, 
at  521,  524  (A.  Hamilton)  (J.  Cooke  ed.  1961)  ("No  Legislative  act  .  .  .  contrary  to  the  constitution 
can  be  valid."). 

65  See  generally  Syracuse  Peace  Coundl,  2  F.C.C.  Red.  5043  (1987),  aff'd,  867  F.2d  654  (D.C. 
Cir.  1989),  cert,  denied.  110  S.  O.  717  (1990). 

66  Ingwerson,  Line-Item  Veto:  Bush.  Congress  Resume  Battle.  Christian  Sci.  Monitor,  Jan  17, 
1990,  at  7,  col.  2  ("[A]ccording  to  Gray,  the  White  House  will  try  a  limited  form  of  item  veto  that 
would  claim  presidential  power  to  strip  away  riders  attached  to  appropriations  bills  the  president 
deems  unconstitutional."). 

6"^  In  Statutes  At  Large,  the  following  statement  appears  after  the  disputed  statute  but  before 
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their  understanding  of  the  constitutionality  or  propriety  of  the  laws  that 
they  were  approving.  An  indignant  House  report,  written  in  response  to 
President  Tyler's  constitutional  musings,  argued  that  such  Presidential 
statements  could  "be  regarded  in  no  other  light  than  a  defacement  of  the 
public  records  and  archives."*'  Professor  Tribe  favors  this  view  of  the 
relevance  of  Presidential  statements: 
Although  the  President  may  have  a  right  to  give  some  direction  to  executive 
officials  charged  with  administering  the  statute,  this  does  not  encompass 
giving  advice  to  the  judiciary  in  how  to  interpret  the  law.  The  only  mean- 
ingful form  of  presidential  disapproval  is  the  veto.  The  relevant  legislative 
history  is  restricted  to  statements  and  reports  of  Members  of  Congress.''*^ 
Professor  Edwin  Corwin  made  a  similar  argument  forty  years  earlier 
with  respect  to  two  signing  statements  made  by  President  Truman  in 
1946  and  1947.  "For  a  court  to  vary  its  interpretation  of  an  act  of  Con- 
gress in  deference  to  something  said  by  the  President  at  the  time  of  sign- 
ing," Corwin  wrote,  "would  be  to  attribute  to  the  latter  the  power  to  foist 
upon  the  houses  intentions  which  they  never  entertained,  and  thereby 
endow  him  with  a  legislative  power  not  shared  by  Congress."'" 

Some  proponents  of  the  item  veto  power  think  that  the  argument  in 
favor  of  the  President's  having  an  imphcit  power  of  excision  under  the 

Jackson's  signature:  "I  approve  this  bill,  and  ask  a  refcrenc*  to  my  communication  to  Gsngress  of 
this  date,  in  relation  thereto."  4  Stat.  427.  428  (May  31,  1830);  see  also  Veto  Message  of  Andrew 
Jackson  (May  31,  1830),  reprinted  in  3  Messages  and  Papers  of  the  Presidents  1056  (J.  Rich- 
ardson ed.  1897). 

68  Message  to  Congress  of  John  Tyler  (June  25,  1842),  reprinted  in  5  Messages  and  Papers  of 
THE  Presidents,  supra  note  67,  at  2012-13. 

69  H.R.  Rep.  No.  909,  27th  Cong.,  2d  Sess.  2  (1842);  see  also  Zinn.  supra  note  23,  at  231-33. 
TO  L.  Tribe,  supra  note  54,  §  4-13,  at  265  n.24  (citing  Kelly  v.  Robinson.  479  U.S.  36,  51  n.l3 

(1986))    Professor  Tribe's  reliance  on  a  footnote  from  Kelly  v.  Robinson  overstates  his  case.  Kelly 

involved  the  construction  of  a  section  of  the  Bankruptcy  Code.  In  relevant  part,  the  footnote  stated: 

We  acknowledge  that  a  few  comments  in  the  hearings  and  the  Bankruptcy  Laws  Commission 

Report  may  suggest  that  the  language  bears  the  interpretation  adopted  by  the  Second  Circuit. 

But  none  of  those  statements  was  made  by  a  Member  of  Congress,  nor  were  they  included  in  the 

official  Senate  and  House  Reports.   We  decline  to  accord  any  significance  to  these  statements. 

479  U.S.  at  51  n.l3  (citing  McCaughn  v.  Hershey  Chocolate  Co.,  283  U.S.  488.  493-94  (1931);  2A 

Sutherland  on  Statutory  Construction  §  48.10,  at  319,  321  n.ll  (N.  Singer  4th  ed.  1984)). 

These  statements  by  the  Court  hardly  imply  that  the  signing  statement  of  the  President  is  irrelevant 

lo  the  legislative  history  of  a  statute. 

In  any  event,  Professor  Tribe  exhibits  an  antipathy  toward  the  Presidency  which,  however  justi- 
fied it  may  seem  to  some  on  political  grounds,  stnkes  us  as  alien  to  the  basic  organization  of  govern- 
ment intended  by  the  framers.  For  example,  we  find  it  curious  that  Professor  Tribe  evidently  thinks 
it  only  possible  ("the  President  may  have  a  right")  that  the  President  has  the  "right  to  give  some 
direction  to  executive  officials  charged  with  administering  [a]  statute  .  .  .  ."  L.  Tribe,  supra  note  54, 
§  4-13,  at  265  n.24  (emphasis  added).  Can  there  be  any  doubt  the  President  has  not  only  this  right, 
but  also  a  duty  to  that  effect? 

7'  E.  Corwin.  The  President;  Office  and  Powers,  1787-1948,  at  343-44  (3d  ed.  1948). 
For  two  conflicting  studies  on  the  authority  of  Presidential  signing  statements,  compare  Garber  & 
Wimmer.  Presidential  Signing  Statements  As  Interpretations  of  Legislative  Intent:  An  Executive  Ag- 
grandizement of  Power.  24  Harv  J.  on  Legis.  363  (1987).  with  Cross,  The  Constitutional  Legiti- 
macy jnd  Significance  of  Presidential  "Signing  Statements."  40  ADMIN.  L.  Rev.  209  (1988). 
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Constitution  is  stronger  for  structural  reasons  than  the  argument  that  he 
has  a  line-item  veto  over  appropriations  or  a  subject  veto  of  perfectly 
constitutional  measures  sought  by  Congress.  When  Congress  attaches  a 
patently  unconstitutional  rider  to  an  important  omnibus  bill,  the  veto  of 
which  would  imperil  the  efficient  operation  of  government,  the  President 
faces  a  difficult  set  of  options  in  the  absence  of  a  power  of  constitutional 
excision.  He  may:  (1)  veto  the  entire  omnibus  bill;  (2)  sign  the  bill  into 
law,  enforce  the  unconstitutional  provision,  and  hope  that  persons  whose 
rights  are  violated  will  sue  and  win;  or  (3)  sign  the  bill  into  law,  and 
assert  the  power  to  enforce  only  those  provisions  that  are  constitu- 
tional. President  Reagan  adopted  the  third  option,  asserting  the  argua- 
bly broader  power  not  to  enforce  unconstitutional  laws  that  were  part  of 
legislation  he  had  signed  into  law.*" 

One  problem  with  this  application  of  executive  power  is  that  it  effec- 
tively vetoes  legislation  without  giving  Congress  an  opportunity  to  over- 
ride that  veto  within  ten  days  of  presentment.''  (Of  course,  the 
counterargument  to  this  point  is  that,  if  the  provision  is  in  fact  unconsti- 
tutional, that  infirmity  cannot  be  cured  merely  by  an  override  vote.)  An- 
other problem  seen  in  this  assertion  of  power  is  that  the  duty  to  faithfully 
execute  the  laws  does  not  necessarily  imply  the  power  not  to  enforce 
laws.'*  Persons  holding  this  view  rely  on  language  in  Kendall  v.  United 
States  ex  rel.  Stokes  suggesting  that  it  "is  a  novel  construction  of  the 
constitution,  .  .  .  and  entirely  inadmissible,"  for  one  "[t]o  contend  that 
the  obligation  imposed  on  the  President  to  see  the  laws  faithfully  exe- 
cutedQ  implies  a  power  to  forbid  their  execution."''  Of  course,  this  criti- 
cism loses  considerable  force  in  Ught  of  the  President's  oath  to  uphold 
the  Constitution'*  and  the  explicit  text  in  the  supremacy  clause  establish- 
ing that  the  Constitution  itself  is  law." 

'^2  Professors  Tribe  and  Kurland  agree  with  dicta  from  a  reversed  Ninth  Circuit  decision  that  it 
was  illegitimate  for  President  Rea^n  to  order  executive  branch  oflBcials  not  to  comply  with  certain 
lections  of  the  Competition  in  Contracting  Act  of  1984,  Pub.  L.  No.  98-369,  98  Stet.  1 199,  which  he 
had  signed  into  law.  5^,  eg..  Leu  Siegler,  Inc.  v.  Lehman,  842  F.2d  1 102,  1 124  (9th  Cir.),  reh'g  en 
banc  ordered,  863  F.2d  693  (9th  Cir.  1988),  withdrawn  on  other  grounds,  per  curiam.  893  F.2d  205 
(9th  Gi.  1989)  (en  banc).  The  Lear  Siegler  case  is  analyzed  (by  a  staff  member  of  the  Congressional 
Research  Service)  in  Rosenberg,  Congress'  Prerogative  over  Agencies  and  Agency  Decisionmakers: 
The  Rise  and  Demise  of  the  Reagan  Administration's  Theory  of  the  Unitary  Executive.  57  Geo. 
Wash.  L.  Rev.  627,  691-95  (1989). 

"^3  Cf.  Lear  Siegler.  842  F.2d  at  1124  ("Presumably,  any  extension  of  the  veto  power  of  the 
President  would  stop  short  of  doing  away  with  the  power  of  Congress  to  override  the  veto.")- 

"I*  See.  e.g..  Miller,  The  President  and  Faithful  Execution  of  the  Laws.  40  Vand.  L.  Rev.  389, 
395-99  (1987). 

"  37  U.S.  (12  Pet)  524,  613  (1838);  see  also  J.  Choper,  Jitoicial  Review  and  the  Na- 
tional Political  Process  368-71  (1980). 

'*  U.S.  Const,  art  U,  §  1,  d.  8. 

""  Id.  at  art.  VI,  cL  2  {"This  Constitution  . . .  shall  be  the  supreme  Law  of  the  Land")  (emphasis 
added);  see  also  Marbury  v.  Madison,  5  U.S.  (1  Cranch)  137,  155  (1803)  (construing  "the  clauses  of 
the  constitution"  as  dispositive  law). 
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The  Third  Circuit,  for  example,  stated  that  while  a  "claim  of  right 
for  the  President  to  declare  statutes  unconstitutional  and  to  declare  his 
refusal  to  execute  them,  as  distinguished  from  his  undisputed  right  to 
veto,  criticize,  or  even  refuse  to  defend  in  court,  statutes  which  he  re- 
gards as  imconstitutional,  is  dubious  at  best,""  the  President  might  have 
the  power  or  duty  to  refuse  to  execute  "a  patently  unconstitutional  law 
or  one  infringing  liberty  interests  or  other  fundamental  rights  of  individ- 
uals . , . ."""  What  is  not  clear  is  why  the  Presidential  duty  to  not  enforce 
unconstitutional  laws  should  apply  only  to  patently  unconstitutional 
laws,  or  those  that  infringe  fimdamental  rights  of  individuals.  Why 
should  the  President  not  also  refuse  to  enforce  laws  merely  (not  patently) 
unconstitutional,  or  laws  that  infringe  on  the  powers  of  the  Presidency?^^ 

In  the  mid-1980s,  President  Reagan's  Attorney  General,  Edwin 
Meese,  suggested  that  the  power  not  to  enforce  laws  deemed  unconstitu- 
tional by  the  President  was  inherent  in  the  President's  "oath  to  'preserve, 
protect  and  defend'  the  Constitution."^'  Meese  argued  that,  "far  from 
showing  any  disrespect  for  the  courts  or  Congress,"  the  President's  re- 
fusal to  enforce  such  a  law  would  "place  the  disagreement  between 
Congress  and  the  executive  branch  before  the  courts  at  the  earliest  op- 
portunity."*2  Another  formulation  suggested  to  us  is  that  the  President, 
in  signing  a  bill,  may  state  his  opinion  that  a  particular  provision  is  un- 
constitutional and  that,  until  the  Supreme  Court  has  passed  on  this  con- 
stitutional objection  (assuming  it  to  be  justiciable),  the  President  may 
refuse  to  enforce  the  provision.  This  view — which  is  not  necessarily  in- 
consistent with  President  Reagan's  view — ^has  the  advantage  of  distin- 
guishing between  the  Supreme  Cburt  and  inferior  courts,  impUcitly 
making  only  a  decision  of  the  Supreme  Court  binding  on  Congress  and 
the  President  in  disputes  between  those  two  branches.*' 

Yet,  if  the  President  has  the  power  (indeed,  the  duty)  not  to  enforce 
unconstitutional  laws,  it  seems  to  us  that  he  also  might  have  the  lesser 
power  to  identify  portions  of  such  laws  and  veto  them.  In  a  manner  that 
we  hope  the  debate  over  the  veto  powers  ultimately  will  reveal,  we  think 
that  the  power  of  the  President  to  excise  unconstitutional  parts  of  legisla- 
tion either  by  an  item  veto  or  by  refusal  to  enforce  unconstitutional  laws, 
or  by  both,  is  fundamentally  similar  to  the  other  great  implicit  power  in 

■'S  Ameron.  Inc.  v.  United  Sutes  Anny  Corps  Eog'rs,  787  F.2d  875,  889  (3d  Cir.  1986)  (empha- 
sis in  original)  (citing  Kendall). 

79  Id.  at  889  n.ll. 

•0  Cf.  SidaV,  The  President's  Power  of  the  Purse,  1989  Duke  L.J.  1162  [hereinafter  Sidak,  The 
President's  Power  of  the  Purse]  (arguing  that  the  principle  of  separation  of  powers,  and  not  simply  the 
first  amendment,  limits  Congress'  power  under  the  appropriations  clause). 

8>  Meese,  President's  Right  to  Challenge  a  Law,  N.Y.  Times,  May  21,  1985,  at  A26,  col.  1  (letter 
to  the  editor);  see  also  supra  notes  63-64  and  accompanying  text. 

*2  Meese,  President's  Right  to  Challenge  a  Law,  supra  note  81,  at  A26,  col.  1. 

8^  Cf.  Amar,  A  Neo-Federalist  View  of  Article  IIL  Separating  the  Two  Tiers  of  FederalJurisdic- 
tion,  65  B.U.L.  Rev.  205  (1985). 
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the  Constitution — judicial  review.**  Indeed,  the  concepts  are  so  interre- 
lated that  the  framers  debated  (but  ultimately  rejected)  the  idea  of  having 
the  executive  and  the  judiciary  yom/Zv  exercise  the  "revisionary"  power.*' 
While  one  could  argue  that  all  of  the  revisionary  power  subsequently  was 
vested  in  the  judiciary,  this  view  seems  implausible  in  Ught  of  the  fram- 
ers' discussion  of  the  President's  veto  as  a  "revisionary"  power. 

It  is  impossible  to  compare  judicial  review  and  executive  powers  of 
excision  without  considering  the  whole  doctrine  of  severability — itself  a 
vast  and  puzzling  terrain.  Article  III  courts  have  long  asserted  the 
power  to  sever  unconstitutional  portions  of  laws  in  the  course  of  judicial 
review.**  Without  addressing  those  questions,  however,  one  can  observe 
that  if  the  courts  occasionally  must  interpret  the  Constitution  in  the 
course  of  deciding  cases  and  controversies,  so  must  the  executive  in  the 
course  of  executing  laws.  If  the  excision  of  unconstitutional  provisions  is 
sometimes  inherent  in  the  judicial  power,  it  is  not  immediately  obvious 
why  it  is  not  equally  inherent  in  the  executive  power.  And  if  the  Presi- 
dent appropriately  may  identify  some  part  of  a  bill  as  unconstitutional 
and  unenforceable,  he  might  also  under  some  circumstances  appropri- 
ately disapprove  it  formally  by  vetoing  it.*' 

Returning  an  unconstitutional  measure  to  Congress  for  another  vote 
(if  Congress  so  decides)  would  at  least  continue  a  constitutional  colloquy 
between  co-equal  branches,  a  debate  which  is  not  always  well-suited  to 
the  courts.  Moreover,  the  formality  of  this  process  would  enhance  ac- 
countability in  lawmaking  by  recording  the  precise  nature  of  the  disa- 
greement between  the  branches  and  informing  the  electorate  of  that 
disagreement.  This  seems  to  us  to  be  in  the  spirit  of  the  revisionary  pro- 
cess envisioned  by  the  framers.  That  process  provided  for  the  return  of  a 
bill  by  the  President  "with  his  Objections"  to  the  house  of  Congress 
originating  it;  that  house  was  then  required  to  "proceed  to  reconsider" 
the  bill;  and  if  on  override  .vote  was  attempted,  "the  Names  of  the  Per- 
sons voting  for  and  against  the  Bill"  were  required  to  "be  entered  on  the 
Journal  of  each  House  respectively."**  An  analogous  process  would 
then  take  place  in  the  other  house  if  two-thirds  of  the  first  house  voted  to 

**  Wc  set  to  one  side  the  question  of  whether  the  judiciary,  in  the  course  of  reviewing  acts  of 
Congress,  may  legitimately  assert  the  power  of  severability. 

85  J.  Madison,  supra  note  14,  at  61  (James  Wilson)  (June  4,  1787);  id.  at  79-81  (James  Madison) 
(June  6,  1787).  The  proposal — "for  joining  the  Judges  to  the  Executive  in  the  revisionary  busi- 
ness"— was  defeated,  8-3.  Id.  at  81.  Connecticut,  New  York,  and  Virginia  favored  the  proposal. 
Id.;  see  also  Trimble  v.  Gordon,  430  U.S.  762,  777  (1977);  The  Federalist  No.  73,  at  492,  499  (A. 
Hamilton)  (J.  Cooke  ed.  1961). 

««  See,  eg.,  Alaska  Airlines,  Inc.  v.  Brock,  480  U.S.  678,  685  (1987). 

*'  One  rebuttal  argument,  however,  is  that  the  President's  power  not  to  enforce  an  unconstitu- 
tional law  does  include  the  power  to  remove  sections  from  a  statute. 

**  U.S.  Const,  art  I,  §  7,  cl.  2.  The  requirement  of  (prompt)  reconsideration  and  the  formality 
of  the  publicly  recorded  roll  call  vote  suggests  that  the  President's  "Objections"  were  to  be  consid- 
ered more  seriously  than  Presidential  recommendations  under  art.  II,  §  3,  cl.  1. 
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override  the  veto.  These  measures  plainly  were  intended  to  foster  public 
debate  and  accountability.  Thus,  the  expansion  of  the  veto  power  to 
include  the  excision  of  unconstitutional  measures  would  expand  the  op- 
portunity for  Congress  and  the  President  to  conflict  and  compromise 
over  the  boundaries  of  their  lawful  powers. 

Constitutional  excision  is  also  attractive  because  it  would  force  Con- 
gress to  consider  a  constitutionally  dubious  provision  on  its  own  merits. 
Congress  as  a  body  would  have  to  deliberate  over  the  vetoed  bill;  a  single 
influential  Senator  or  Congressman  could  not  simply  insert  the  dubious 
bill  as  a  rider  into  a  much  larger  legislative  package,  allowing  all  mem- 
bers to  avoid  any  real  accountabiUty  for  the  measure.  This  would  proba- 
bly make  confrontation  between  the  President  and  Congress  less  likely 
because  most  constitutionally  dubious  measures  passed  by  Congress 
could  probably  never  pass  in  the  first  place  as  anything  but  anonymous 
riders  in  large  bills,  let  alone  carry  the  supennajority  of  roll  call  votes 
necessary  to  override  a  Presidential  veto.*' 

D.     Presidential  Shield  Veto 

Finally,  the  President  might  assert  a  veto  over  a  specific  section  of  a 
bill  that  would  unconstitutionally  impede  the  executive's  duties  and  pre- 
rogatives under  article  II  of  the  Constitution.^^  The  Presidential  shield 
veto  thus  would  be  a  subset  of  constitutional  excision  defined  by  the 
boundaries  of  the  President's  duties  and  prerogatives  imder  article  II.  Its 
name  is  suggested  by  Hamilton's  thesis  in  The  Federalist  No.  73  that  the 
first  purpose  of  the  veto  is  to  "serveQ  as  a  shield  to  the  executive"" 
against  the  "depredations"  of  Congress.'^  In  a  similar  vein,  Madison 
warned  in  The  Federalist  No.  48  of  how  Congress  "can  with  the  greater 
facility,  mask  under  compUcated  and  indirect  measures,  the  encroach- 
ments which  it  makes  on  the  coordinate  departments.  "^^ 

To  understand  how  the  Presidential  shield  veto  might  work  in  prac- 
tice, consider  the  fiscal  year  1990  appropriations  act  for  the  President's 
OflBce  of  Management  and  Budget,  which  contains  a  rider  prohibiting  the 
President  from  spending  any  funds  to  subject  agricultural  marketing  or- 
ders to  the  routine  cost-benefit  analysis'*  required  of  all  measures  by  Ex- 


«9  See,  eg..  News  Am.  Publishing,  Inc.  v.  FCC,  844  F.2d  800  (D.C.  Cir.  1988);  set  also  Bloch, 
Orphaned  Rules  in  the  Administrative  State:  The  Fairness  Doctrine  and  Other  Orphaned  Progeny  of 
Interactive  Deregulation,  76  Geo.  L.J.  59.  112-14  (1987). 

90  See  Sidak,  The  President's  Power  of  the  Purse,  supra  note  80,  at  1213-14;  Sidak,  Spending 
Riders  Would  Unhorse  the  Executive,  Wall  St.  J.,  Nov.  2,  1989.  at  A 18,  col.  3  [hereinafter  Sidak. 
Spending  Riders]. 

9»  The  Federalist  No.  73.  at  492.  495  (A.  Hamilton)  (J.  Cooke  ed.  1961). 

92  Id.  at  494. 

93  The  Federalist  No.  48.  at  332.  334  (J.  Madison)  (J.  Cooke  ed.  1961). 

*♦  Treasury,  Post  Office.  Executive  Office  of  the  President,  and  Independent  Agencies  Appropri- 
ations Act,  1990.  Pub.  L.  No.  101-136,  103  Sut.  783,  793  (Nov.  3,  1989). 
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ecutive  Order  12,291,  issued  by  President  Reagan  in  198 1.'^  Because  this 
rider  would  prohibit  the  President  from  analyzing  a  government  policy 
with  a  view  toward  recommending  its  reform  to  Congress,  it  violates  the 
requirement  in  article  II  that  the  President  shall  make  recommendations 
to  Congress  on  matters  of  his  choosing.'^ 

This  rider  appeared  in  numerous  appropriations  bills  during  the 
Reagan  Administration  years.  In  1989,  Congress  described  the  purpose 
of  this  "muzzling  law"  as  follows: 
The  Agricultural  Marketing  Agreement  Act  of  1937  gave  direct  supervision 
and  control  over  the  management  of  marketing  orders  to  the  U.S.  Depart- 
ment of  Agriculture.  The  Office  of  Management  and  Budget  has  never  been 
given  any  legislative  authority  over  marketing  orders.  OMB  has  attempted 
to  become  involved  in  the  management  of  marketing  order  programs 
through  the  President's  task  force  on  regulatory  review  in  recent  years.  The 
Committee  has  included  language  prohibiting  OMB  from  acting  with  re- 
gard to  marketing  orders.    The  purpose  of  this  language  is  to  reaffirm 
USDA's  sole  authority  in  an  area  where  they  have  developed  the  necessary 
expertise  and  trained  personnel  over  the  years  to  eflfectively  monitor  and 
enforce  agricultural  marketing  order  programs.''' 

When  President  Bush  signed  the  appropriations  bill  for  the  Executive 
Office  of  the  President  on  November  3,  1989,  he  said  that  the  OMB  rider 
"restrictions  .  .  .  raise  constitutional  concerns  because  they  impair  my 
abihty  as  President  to  supervise  the  executive  branch."'^  President 
Bush's  statement  is  somewhat  vague.  Was  he  saying  that  the  muzzling 
provision  was  unconstitutional  and  unenforceable?  That  conclusion 
would  seem  exaggerated.  But  how  serious  and  explicit  must  a  Presi- 
dent's constitutional  objections  to  muzzling  laws  be  in  order  to  justify 
constitutional  excision?  The  question  has  no  clear  answer.  However, 
given  that  there  is  no  Supreme  Court  precedent  interpreting  the  recom- 
mendation clause,  President  Bush  might  have  considered  it  legally  risky 
to  do  more  than  issue  a  warning  to  Congress  about  the  OMB  muzzle  and 
hope  that  the  provision  .would  not  appear  in  future  appropriations  bills. 
But  the  law  on  legislative  vetoes  has  been  addressed  directly  by  the 
Court  in  INS  v.   Chadha.^    The  subsequent  paragraph  of  President 

95  Exec.  Order  No.  12,291,  3  C.F.R.  127  (1982);  see  also  DcMuUi  &  Ginsburg.  White  House 
Review  of  Agency  Rulemaking,  99  Harv.  L.  Rev.  1075  (1986). 

9*  See  Sidak.  The  Recommendation  Clause,  supra  note  14;  Sidak.  How  Congress  Erodes  the  Power 
of  the  Presidency:  The  Appropriations  Muzzle,  Wall  St.  J.,  Feb.  6,  1989,  at  A8,  col.  3. 

91  S.  Rep.  No.  105.  101st  Cong.,  1st  Sess.  57  (1989). 

98  Statement  on  Signing  the  Treasury,  Postal  Service  and  General  Government  Appropriations 
Act.  1990.  25  Weekly  Comp.  Pres.  Doc.  1669,  1670  (Nov.  3,  1989)  [hereinafter  Bush  Signing 
Statement].  L.  Gordon  Crovitz  reads  this  statement  (or  perhaps  the  unreported  actions  accompany- 
ing it  within  the  White  House)  as  being  more  substantial  than  we  admit;  when  President  Bush  or- 
dered aides  to  ignore  certain  provisions  of  bills,  he  was  "effectively  hne-item-vetoing  restrictions  such 
as  a  ban  on  studying  alternatives  to  farm  quotas."  Crovitz,  'Met  w/  Keating's  SAL  Senators.  Again. 
End  of  Log. ',  Wall  St.  J.,  Jan.  24,  1990.  at  A15,  col.  3. 

99  462  U.S.  919  (1983). 
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Bush's  November  3,  1989  signing  statement  made  clear  that  he  believed 
not  only  that  he  had  the  authority  to  direct  executive  branch  officials  to 
"implement  the  provisions"  of  appropriations  riders  "in  a  manner  consis- 
tent with  the  Constitution,"  1°°  but  also  that  he  had  the  authority  to  sever 
plainly  unconstitutional  riders  from  the  remainder  of  the  appropriations 
bill.  President  Bush  evidently  recognized  that  the  strongest  possible 
form  of  Presidential  shield  veto  is  one  with  respect  to  an  issue  on  which 
the  Supreme  Court  already  has  rendered  its  opinion,  as  in  the  case  of  the 
legislative  veto: 

In  addition,  numerous  provisions  of  H.R.  2989  purport  to  condition 
my  authority,  and  the  authority  of  affected  executive  branch  officials,  to  use 
funds  otherwise  appropriated  by  the  Act  on  the  approval  of  various  com- 
mittees of  the  House  of  Representatives  and  the  Senate.  These  provisions 
constitute  legislative  veto  devices  of  the  kind  declared  unconstitutional  in 
INS  V.  Chadha  ....  Accordingly,  I  will  treat  them  as  having  no  legal  force 
or  effect  in  this  or  any  other  legislation  in  which  they  appear.  I  direct  agen- 
cies confronted  with  these  devices  to  consult  with  the  Attorney  General  to 
determine  whether  the  grant  of  authority  in  question  is  severable  from  the 
unconstitutional  condition.  S^  Alaska  Airlines,  Inc.  v.  Brock,  480  U.S.  678, 
684-87  (1987).  »o J 

Indeed,  President  Bush  might  have  added  that  the  attempt  by  Congress 
to  enact  a  legislative  veto  after  Chadha  displayed  disrespect  for  the 

100  Bush  Signing  Statement,  supra  note  98,  at  1670. 

'0'  Id.  Several  weeks  later,  President  Bush  again  excised  language  in  an  appropriations  bill  for 
fiscal  year  1990  that  contained  &  legislative  veto  provision.  See  Statement  on  Signing  the  Depart- 
ment of  Defense  Appropriations  Act,  1990,  supra  note  47,  at  1810.  Again  citing  Chadha,  President 
Bush  stated  that  "constitutionally  the  Congress  cannot  require  me  to  obtain  its  prior  approval  before 
obligating  or  expending  appropriated  funds  .  .  . ."  Id.  "Accordingly,"  he  said,  "any  such  language 
has  no  legal  force  or  effect."  Id. 

President  Bush  was  not  the  first  President  to  assert  that  a  legislative  veto  appearing  in  a  biU 
being  signed  into  law  was  unconstitutional,  nor  is  "divided  government"  the  political  prerequisite  to 
such  an  assertion  by  a  President  In  1941 — more  than  40  years  before  Chadha — President  Franklin 
Roosevelt  signed  the  Lend-Lease  Act,  which  contained  a  legislative  veto,  and  then  took  the  unortho- 
dox step  of  sending  a  memorandum  to  Attorney  General  Robert  H.  Jackson,  explaining  why  he 
beUeved  the  provision  to  be  "clearly  unconstitutional."  Memorandum  for  the  Attorney  General 
from  President  Franklin  D.  Roosevelt  (Apr.  7,  1941),  reprinted  in  Jackson,  A  Presidential  Legal 
Opinion.  66  Harv.  L.  Rev.  1353,  1357  (1953).  President  Roosevelt  wrote: 

In  order  that  I  may  be  on  record  as  indicating  my  opinion  that  the  foregoing  provision  of  the  «>-- 
called  Lend-Lease  Act  is  unconstitutional  and  in  order  that  my  approval  of  the  bill,  due  to  the 
existing  exigencies  of  the  world  situation,  may  not  be  construed  as  a  tacit  acquiescence  in  any 
contrary  view,  I  am  requesting  you  to  place  this  memorandum  in  the  official  files  of  the  Depart- 
ment of  Justice.  I  am  desirous  of  having  this  done  for  the  fiirther  reason  that  I  should  not  wish 
my  action  in  approving  the  bill  which  includes  this  invalid  clause,  to  be  used  as  a  precedent  for 
any  future  legislation  comprising  provisions  of  a  similar  nature. 

Id.  at  1358.  Unlike  President  Bush  confronting  the  arcane  provisions  of  omnibus  appropriations 
bills.  President  Roosevelt  may  not  have  wanted  to  draw  public  attention  to  the  constitutional  infir- 
mity of  a  provision  that  appeared  to  constrain  executive  discretion  in  an  endeavor  that  could  be  seen 
as  drawing  the  United  States  ultimately  closer  to  the  war  that  it  was  compelled  to  enter  eight  months 
later.  This  was  Justice  (formerly  Attorney  General)  Jackson's  subsequent  interpretation  of  President 
Roosevelt's  motive.  Id.  at  1356-57. 
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Court's  authority  to  interpret  the  Constitution.  Again,  on  February  16, 
1990,  President  Bush  signed  an  authorization  bill  for  the  State  Depart- 
ment, but  stated  that  nine  provisions  in  the  bill  constituted  unconstitu- 
tional encroachments  on  his  powers  to  conduct  foreign  policy,  and  that 
he  would  interpret  those  provisions  as  he  deemed  appropriate.  ^°^ 

It  is  clear  from  his  signing  statement  of  November  3,  1989 — and 
subsequent  actions  on  November  21,  1989  and  February  16,  1990— that 
President  Bush  has  already  exercised  one  version  of  the  item  veto,  even 
though  he  did  not  describe  his  actions  as  such.  Although  it  remains  to  be 
seen  how  Congress  and  the  Court  will  respond  to  this  claim  of  executive 
authority  under  the  Constitution,  we  conclude  that  because  the  Presiden- 
tial shield  veto  is  a  narrower  version  of  the  putative  power  of  constitu- 
tional excision,  and  because  the  unconstitutionahty  of  the  excised 
provision  was  predicated  on  the  authority  of  the  Supreme  Court's  deci- 
sion six  years  earher  in  Chadha,  President  Bush's  November  3,  1989 
signing  statement  typifies  the  most  readily  defensible  species  of  item  veto. 

III.    Complexities  Affecting  All  Forms  of  Item  Vetoes 

All  four  variants  of  item  veto  raise  certain  common  issues  of  consti- 
tutional interpretation.  These  common  issues  have  significant  implica- 
tions for  how  lawmaking  power  would  be  distributed  between  Congress 
and  the  executive  after  the  President  had  begun  exercising  an  "inherent" 
item  veto. 

A.     Must  Congress  Always  Have  the  Opportunity  to  Override  the 

President's  Item  Veto? 

If  indeed  there  is  an  item  veto  inherent  in  the  chief  executive's  pow- 
ers under  the  Constitution,  the  exercise  of  that  power  should  be  held  in 
check  by  the  two-thirds  override  that  Congress  has  with  respect  to  any 
bill  vetoed  in  its  entirety ."'o^  This  point  is  perhaps  clearest  with  respect  to 
the  line-item  veto  of  appropriations  measures:  why,  simply  because  the 
President  might  have  the  inherent  power  under  the  Constitution  to  re- 
duce or  eliminate  an  individual  line  of  spending  in  an  appropriations  bill, 
should  he  have  any  power  to  do  so  without  regard  to  the  ten-day  time 
limit  and  congressional  override  provisions  contained  in  the  presentment 
clause?  When  bundled  legislation  is  unbundled  by  an  item  veto,  there 
arises  the  possibihty  that  the  President  would  enact  a  law  that  Congress 
never  would  have  presented  to  him  individually — a  result  that  would  vio- 

•02  Statement  on  Signing  the  Foreign  Relations  Authorization  Act,  Fiscal  Years  1990  and  1991, 
26  Weekly  Comp.  Pres.  Doc.  266-68  (Feb.  16,  1990). 

•03  Cf.  Thirteenth  Guam  Legislative  v.  Bordallo,  430  F.  Supp.  405,  412-14  (D.  Guam  App.  Div. 
1977)  (finding  impUcit  two-thirds  override  in  statutory  grant  of  item  veto  to  Governor  of  Guam), 
aff'd,  588  F.2d  265  (9th  Cir.  1978)  (per  curiam).  Technically,  an  override  only  requires  a  two-thirds 
vote  of  a  quorum  of  each  house  of  Congress.  Missouri  Pac.  Ry.  v.  Kansas,  248  U.S.  276,  2S4  (1919). 
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late  bicameralism.  *°* 

Needless  to  say,  the  procedures  relating  to  exercise  of  a  line-item 
veto  could  be  changed  by  a  constitutional  amendment.  One  proposed 
amendment  would  explicitly  permit  the  President  to  veto  an  item  of  ap- 
propriation, but  it  would  require  only  a  simple  majority  to  override  the 
President's  reduction. '°^ 

The  cases  of  constitutional  excision  and  the  Presidential  shield  veto, 
however,  seem  to  require  a  very  different  answer.  The  President's  source 
of  legitimacy  for  exercising  these  powers  is  not  so  much  the  presentment 
clause  in  article  I  as  it  is  the  duty  to  faithfully  execute  the  laws  contained 
in  article  II  and  the  duty  to  defend  the  Constitution  pursuant  to  the 
oaths  of  office  contained  in  articles  II  and  VI.  If  a  piece  of  legislation 
violates  the  Constitution,  then  an  override  vote  cannot  remedy  its  consti- 
tutional defect.  When  the  patent  unconstitutionaUty  of  an  item  in  an 
omnibus  bill  is  the  President's  stated  reason  for  excising  the  provision 
from  the  bill.  Congress'  sole  recourse  would  seem  to  be  to  sue  for  a  writ 
of  mandamus  to  compel  the  President  to  enforce  the  excised  provision. 
This  scenario  underscores  the  importance  of  a  separate  issue — judicial 
review — which  we  discuss  later  in  Part  III. 

B.     Contingent  Lawmaking  and  the  Significance 
of  an  Invalid  Item  Veto 

The  possibihty  that  the  President  might  exercise  an  item  veto  subse- 
quently held  to  be  invalid  raises  another  issue  for  which  the  text  of  the 
Constitution  provides  no  answer.  The  problem  of  an  invaUd  item  veto 
could  arise  in  two  situations.  The  first  would  occur  when  the  President 
exercises  an  item  veto  for  the  first  time,  knowing  that  a  test  case  might 
ensue.   The  second  case  (which  might  occur  simultaneously  with  the 

•o*  We  disctiss  the  problem  of  severability  in  greater  detail  below.  Set  infra  text  and  notes  follow- 
ing note  169. 

»05  H.RJ.  Res.  422,  101st  Cong..  1st  Sess.  (Oct.  18,  1989);  see  also  H.RJ.  Res.  1 10,  101st  Cong.. 
1st  Sess.  (Jan.  31.  1989).  H.RJ.  Res.  422  would  provide: 

The  President  may  reduce  or  disapprove  any  item  of  appropriation  in  any  Act  or  joint 
resolution,  except  any  item  of  appropriation  for  the  legislative  branch  of  the  Government.  If  an 
Act  or  joint  resolution  is  approved  by  the  President,  any  item  of  appropriation  contained 
therein  which  is  not  reduced  or  disapproved  shall  become  law.  The  President  shall  return  with 
his  objections  any  item  of  appropriation  reduced  or  disapproved  to  the  House  in  which  the  Act 
or  joint  resolution  containing  such  item  originated.   The  Congress  may,  in  the  manner  pre- 
scribed under  section  7  of  the  article  I  for  Acts  disapproved  by  the  President,  reconsider  any 
item  disapproved  or  reduced  under  this  article,  except  that  only  a  majority  vote  of  each  House 
shall  be  required  to  approve  an  item  which  has  been  disapproved  or  to  restore  an  item  which 
has  been  reduced  by  the  President  to  the  original  amount  contained  in  the  Act  or  joint  resolu- 
tion. 
Id.   This  kind  of  amendment — which  s{>ecifies  that  a  congressional  override  of  a  reduced  or  disap- 
proved item  of  appropriation  shall  occur  by  a  simple  majority,  rather  than  by  the  two-thirds 
supermajority  otherwise  required  by  the  presentment  clauses — was  proposed  throughout  the  1980s. 
See,  e.g.,  S.J.  Res.  26,  98th  Cong..  1st  Sess.  (1983),  reprinted  in  1984  Line-hem  Veto  Hearings,  supra 
note  40,  at  S,  6. 
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first)  would  occur  when  the  President  exercises  the  power  of  constitu- 
tional excision  or  Presidential  shield  veto  and  later  has  his  interpretation 
of  the  unconstitutionaUty  of  the  excised  item  overruled  by  the  Supreme 
Court. 

The  question  posed  by  these  events  might  be  considered  as  one  of 
severabihty.  Suppose  that  the  President  exercises  an  item  veto,  saying 
that  if  it  fails,  he  intends  his  act  to  constitute  a  veto  of  the  whole  bill. 
Would  a  court  be  required  to  give  that  intent  effect?  Lloyd  Cutler  has 
suggested  to  us  that  a  court  would  not — that  a  veto  message  purporting 
to  veto  less  than  an  entire  bill  would  have  the  effect  of  vetoing  the  entire 
bill.  One  federal  court  has  imphed  the  same,  stating  in  dicta  that  the 
Constitution  "does  not  authorize  the  mechanism  of  the  conditional 
veto" '06 — "[a]  bill  either  becomes  law,  as  a  whole,  or  it  is  no  law  at 
jQl  "107  However,  the  Supreme  Judicial  Court  of  Massachusetts  has 
ruled  that  the  unlawful  veto  of  an  item  enables  the  bill  as  a  whole  to 
become  law:  "[s]ince  the  disapproval  of  the  condition  was  without  effect, 
the  general  approval  of  the  act  gave  it  vahdity."'°* 

Giving  full  veto  effect  to  an  item  veto  subsequently  determined  to 
be  unlawful  would  have  the  effect  of  stretching  out  the  presentment  pro- 
cess far  beyond  the  ten  days  envisioned  in  section  7  of  article  I.  During 
the  protracted  period  that  parties  were  waiting  to  know  whether  a  law 
had  or  had  not  been  vetoed  by  the  President,  there  would  be  uncertainty 
and  perhaps  detrimental  reliance.  Thus,  allowing  the  President  to  have  a 
"contingent  veto"  of  the  whole  bill  would  seem  contrary  to  the  rule  of 
law.><» 

Even  if  there  were  an  unambiguous  definition  of  a  "bill,"  congres- 
sional use  of  the  presentment  process  could  become  more  sophisticated. 
For  example,  Congress  might  pass  two  separate  bills  but  provide  that 
they  would  only  go  into  effect  jointly. ''o  Alternatively,  for  example. 
Congress  could  provide  for  a  sunset  provision  in  one  bill  that  would  be 
triggered  by  the  President's  item  veto  of  a  provision  in  an  entirely  sepa- 
rate bill.  Whether  such  use  of  conditional  enactments  and  repeals  would 
be  constitutional — or  even  justiciable — indicates  the  potential  complex- 
ity of  this  separation  of  powers  issue.  Some  commentators  will  feel  that 
these  complexities  alone  condemn  the  case  for  an  item  veto. 

Our  initial  reaction  is  that  conditional  enactment  or  repeal  of  legis- 
lation raises  due  process  problems  because  it  would  undermine  prospec- 

>06  Doe  V.  Mathews,  420  F.  Supp.  865,  869  (D.N.J.  1976). 

107   Jd 

'08  In  re  Opinion  of  the  Justices,  294  Mass.  616,  622,  2  N.E.2d  789,  791  (Mass.  1936).  For  a 
dated  but  useful  survey  of  other  state  court  decisions  on  this  issue,  see  Beckman,  The  Item  Veto 
Power  of  the  Executive,  31  Temp.  L.Q.  27,  32-34  (1957). 

'09  See  F.  Hayek,  The  Road  to  Serfdom  72  (1944);  J.  Rawls,  A  Theory  of  Justice  238 
(1971). 

110  yf/^  o^g  this  example  to  Daniel  Farber. 
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tivity  and  notice  in  the  lawmaking  process  (in  the  same  manner  as,  but  to 
a  lesser  degree  than,  ex  post  facto  laws).  We  also  question  whether  there 
is  any  power  delegated  to  Ck)ngress  by  which  it  may  contingently  enact 
legislation  (as  opposed  to  its  obvious  power  to  enact  legislation  that  ad- 
dresses contingent  situations). 

C     The  "Item  Override" 

Perhaps  the  President's  assertion  of  the  power  to  sever  or  disaggre- 
gate items  in  legislation  might  imply  an  additional,  and  as  yet  imclaimed, 
power  arguably  belonging  to  Congress  in  the  presentment  process.  If  the 
President  may  assert  an  item  veto,  may  Congress  assert  an  "item  over- 
ride"?'" Suppose  that  the  President  vetoes  an  omnibus  bill  in  its  en- 
tirety, passing  up  the  opportunity  to  assert  an  item  veto  over  certain  of  its 
items.  May  Congress — agreeing  with  the  President's  view  that  an  omni- 
bus bill  really  consists  of  several  bills — override  the  President's  veto  with 
respect  to  certain  (but  not  all)  items  in  the  omnibus  bill,  thus  protecting 
those  items  from  being  vetoed? 

This  theory  has  the  appeal  of  symmetry.  If  the  President  can  disag- 
gregate omnibus  bills,  why  should  Congress  not  have  the  same  power? 
The  "item  override"  proposition,  however,  does  not  necessarily  follow  as 
a  natural  consequence  of  the  item  veto  that  we  explore  here.  If  the  Presi- 
dent has  the  power  to  disaggregate  omnibus  bills  (or  even  exercise  a  line- 
item  veto),  that  power  would  appear  to  be  a  consequence  of  the  legisla- 
tive power  vested  in  the  Presidency  by  virtue  of  article  I,  section  7  of  the 
Constitution.  One  could  argue  that  Congress  does  not  share  the  Presi- 
dent's putative  power  to  sever  or  disaggregate  items  and  must  override 
vetoes  in  the  form  the  President  returns  to  it.  Under  this  view,  the  Presi- 
dent's judgment  as  to  what  is  the  appropriate  object  of  his  veto  (and 
consequently  of  a  possible  veto  override)  would  be  final. 

This  interpretation  would  not  tie  Congress'  hands,  for  it  may  simply 
pass  a  new  bill  containing  the  preferred  items  and  present  it  to  the  Presi- 
dent, overriding  his  veto  of  the  whole  of  that  package  by  a  two-thirds 
vote  if  necessary.  Although  this  might  seem  a  formalistic  distinction,  it  is 
one  that  would  appear  to  come  at  low  marginal  cost  to  the  legislative 
process  and  thus  would  seem  unlikely  to  produce  a  substantively  differ- 
ent legislative  bargain  among  proponents  and  opponents  of  the  preferred 
items.  Thus,  the  asymmetry  of  the  power  to  itemize  in  the  presentment 
process  would  not  necessarily  diminish  the  powers  of  Congress.  There  is, 
however,  a  respectable  counterargument.  If  the  President  has  the  power 
to  decide  what  part  of  a  piece  of  legislation  is  a  bill,  then  he  does  so  by 
virtue  of  a  legislative  power.  This  is  suggested  by,  among  other  things, 
the  placement  of  the  veto  clause  in  article  I,  which  addresses  legislative 
power,  rather  than  article  II,  which  addresses  executive  power.   If  the 

' ' '  Professor  Farber  also  posed  this  intriguing  question  to  us. 
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President  can  reach  a  legislative  conclusion  that  Congress  in  fact  has 
presented  him  with  many  bills  disguised  as  one  bill,  it  may  be  that  Con- 
gress can  decide  that  the  President  has  presented  it  with  many  vetoes  of 
many  bills,  and  that  it  will  override  only  some  of  them.'*^  In  both  cases, 
it  would  be  a  matter  of  one  branch  with  legislative  power  using  that 
power  to  react  to  the  legislative  act  of  a  co-equal  branch. 

The  functional  significance  of  an  item  override  derives  chiefly  from 
the  fact  that  a  bill,  once  its  veto  is  overridden,  becomes  law  without  fur- 
ther executive  review.  This  possibihty — that  an  item  override  might  exist 
if  an  item  veto  does — ought  to  provoke  sober  reflection  among  those  who 
see  the  item  veto  merely  as  a  way  to  augment  Presidential  power.  Sup- 
pose, for  example,  that  Congress  passed  an  omnibus  measure  that  con- 
tained a  dozen  measures,  any  one  of  which  was  "veto  bait,"  and  that  the 
President  then  vetoed  the  entire  omnibus  measure,  having  already  as- 
serted with  respect  to  an  earlier  bill  the  power  to  item  veto.  If  the  Presi- 
dent may  be  viewed  as  having  separately  vetoed  each  and  every  bill 
embedd«J  in  the  omnibus  measure.  Congress  might  be  able  to  override 
the  veto  with  respect  to  any  one  or  more  of  the  dozen  objectionable  bills. 
It  might  even  override  the  veto  with  respect  to  some  package  smaller 
than  that  vetoed  by  the  President,  but  larger  than  a  single  bill. 

As  a  general  matter,  this  might  mean  that  Congress  could  enact  into 
law  whatever  parts  of  an  omnibus  bill  were  sufficiently  favored  to  get  the 
support  of  the  necessary  two-thirds  majority.  The  item  veto  could  back- 
fire from  the  President's  point  of  view  if  it  provided  a  basis  for  Congress 
to  claim  that  any  "tidied  up"  version  of  a  vetoed  omnibus  bill  (or  what 
Congress  claimoi  was  really  an  omnibus  bill)  passed  by  two-thirds  of 
both  houses  became  law  without  any  further  threat  of  veto.  Although  it 
is  not  even  clear  that  this  process  would  be  any  worse  than  what  we  have 
now,  it  does  not  seem  consistent  with  the  intent  of  the  Constitution, 
which  in  our  view  calls  for  a  bill-by-bill  process  of  presentment,  veto,  and 
override. 

From  a  practical  political  standpoint,  moreover,  this  suggests  that 
the  President  should  be  certain  that  Congress  would  not  or  could  not 
assert  a  reciprocal  item  override  power  before  he  asserts  an  item  veto 
power.  Otherwise,  there  might  arise  a  "battle  of  the  bills" — analogous  to 
the  "battle  of  the  forms"  in  contract  law"^ — from  which  it  is  far  from 
clear  that  the  Presidency  would  emerge  the  victor.  Whether  the  judici- 
um in  a  related  vein.  Professor  Tribe  offers  (though  docs  not  necessarily  endorse)  the  following 
argument:  "if  a  severability  clause  is  read  as  a  legislative  mandate  that  the  two  provisions  should  be 
regarded  as  two  distinct  laws,  the  President's  failure  to  veto  the  entire  measure,  or  its  passage  over 
his  veto,  may  be  treated  as  satisfying  the  presentment  requirement  as  to  each  provision  separately 
regarded."  Tribe,  The  Legislative  Veto  Decision:  A  Law  by  any  Other  Name?,  21  Harv.  J.  ON 
Lecis.  1,  23  (1984)  [hereinafter  Tribe,  The  Legislative  Veto  Decision]. 

*"  See,  e.g.,  J.  WHfTE  &  R.  Summers,  Handbook  of  the  Law  Under  the  Uniform  Com- 
mercial Code  §  1-2,  at  24-39  (2d  ed.  1980). 
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ary  should  intervene  in  such  a  struggle  or  remain  aloof  on  political  ques- 
tion doctrine  grounds  is  in  itself  a  difficult  and  intriguing  question. 
However,  one  federal  court,  critical  of  the  idea  of  an  item  veto,  stated 
summarily  in  dicta  that  the  Constitution  "does  not  extend  to  the  Presi- 
dent the  authority  to  veto  one  or  more  items  in  an  appropriations  law,  or 
to  the  Congress  the  authority  to  override  the  veto  of  one  or  more  such 
items.""* 

D.     Political  Questions  and  the  Judiciary's  Role 

If  the  President  were  to  claim  an  inherent  item  veto  power,  the  ulti- 
mate attributes  and  confines  of  that  power  would  depend  in  large  part  on 
which  of  the  three  branches  had  the  last  word  in  attempting  to  answer 
questions — like  those  addressed  above — for  which  there  are  few,  if  any, 
clues  in  the  text,  history,  and  structure  of  the  Constitution.  Perhaps  it  is 
in  recognition  of  this  problem  of  interpretation  that  Professors  Tribe  and 
Kurland,  and  other  opponents  of  the  impUed  item  veto,  base  their  argu- 
ment on  custom — namely,  that  the  item  veto  must  not  exist  impUcitly  in 
the  Constitution  because  no  President  has  ever  made  the  claim.   Tribe 
and  Kurland  observe  that  "[m]ore  than  one  dozen  Presidents  since 
Ulysses  S.  Grant  have  sought  constitutional  amendments  granting  [the 
line-item  veto];  and  no  President  has  attempted  to  exercise  a  line-item 
veto.  All  have  shared  the  view  that  such  lawmaking  power  is  beyond  the 
reach  of  the  executive  branch."'"  Similarly,  Charles  Cooper  argues: 
Those  who  argue  that  the  Constitution,  specifically  Article  I,  Section  7, 
Clause  3,  provides  the  President  with  an  item  veto — indeed,  a  line-item 
veto — are  met  first  with  the  question:  Why  has  no  President  in  200  years 
noticed  this  fact?  Indeed,  why  have  Presidents  uniformly  taken  precisely 
the  contrary  view,  beginning  with  President  Washington,  who  said:  "From 
the  nature  of  the  Constitution,  I  must  approve  all  the  parts  of  a  Bill,  or 
reject  it  in  toto"?  For  that  matter,  why  has  no  one,  save  Stephen  Glazier, 
Professor  Forrest  McDonald,  and  the  The  Wall  Street  Journal,  ever  noticed 
this  presidential  power  before  now?"^ 
This  argument  is,  however,  overstated.  Obviously,  some  textual  provi- 
sions in  the  Constitution — such  as  the  second  and  tenth  amendments, 
and  the  contract  and  takings  clauses — have  been  lost  despite  being  ex- 
plicit. Other  doctrines,  such  as  the  right  to  privacy,  or  the  dormant  com- 
merce clause,  have  been  discovered,  despite  their  lack  of  any  textual 
anchor  in  the  Constitution. 


"*  Doe  V.  Mathews,  420  F.  Supp.  865.  868-69  (D.N  J.  1976). 

"5  Tribe-Kurland  Response,  supra  note  I,  at  514,387. 

"*  Cooper,  supra  note  6,  in  Pork  Barrels,  supra  note  6,  at  29  (quoting  Letter  from  George 
Washington  to  Edmund  Pendleton  (Sept.  23.  1793).  reprinted  in  33  The  Writings  of  George 
Washington  from  the  Original  Manuscript  Sources.  1745-1799.  at  94.  96  (J.  Fitzpatrick  ed. 
1940)).  Washington's  remark  was  not  part  of  any  focused  analysis  of  the  veto  power,  rather,  it  was 
part  of  a  letter  that  principally  discussed  an  upcoming  congressional  investigation  of  Secretary  of  the 
Treasury  Alexander  Hamilton. 
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The  textual  anchor  for  an  implied  item  veto  is  the  word  "bill."  If 
the  judiciary  were  to  intervene  in  a  controversy  between  the  President 
and  Congress  over  the  item  veto,  it  seems  likely  the  definition  of  the  term 
"bill"  would  be  the  key  legal  issue.  Should  Congress,  the  maker  of 
"bills,"  have  primacy  to  define  that  term?  Or  does  the  Constitution  em- 
power the  President,  as  recipient  of  "Every  Bill"  in  the  presentment  pro- 
cess, to  interpret  this  undefined  term?  Professor  Rotunda  beUeves  that 
Congress  has  the  power  (though  whether  that  power  is  plenary  is  un- 
clear) to  define  a  bill  and  could  set  out  the  rules  for  this  definition  in  a 
statute."'  On  the  other  hand,  Sen.  Alan  Dixon  doubts  that  Congress 
even  has  the  constitutional  authority  to  enact  a  statute  defining  a  "bill" 
for  purposes  of  presentment  under  the  Constitution.  "*  Professor  Eugene 
Gressman  shares  this  concern."^ 

It  may  be  that  what  constitutes  a  "bill"  is  a  classic  political  question 
that  courts  would  decline  to  resolve.  There  is  some  authority  for  this 
proposition.  In  the  1897  case  Twin  City  Bank  v.  Nebeker,  the  Supreme 
Court  specifically  declined  to  provide  "a  full  discussion  as  to  the  meaning 
of  the  words  in  the  constitution,  'bills  for  raising  revenue.'  "'^^  Although 
written  before  the  full  development  of  the  political  question  doctrine,  the 
Court's  opinion  hints  at  Bickehan  abstention:  "[w]hat  bills  belong  to 
that  class  is  a  question  of  such  magnitude  and  importance  that  it  is  the 
part  of  wisdom  not  to  attempt,  by  any  general  statement,  to  cover  every 
possible  phase  of  the  subject."*^' 

IV.    What  is  a  "Bill"? 

Professors  Tribe  and  Kurland  dismiss  the  notion  that  the  President 
might  have  item  veto  power  in  any  form,  apparently  assuming  that  no 
veto  is  legitimate  except  of  legislation  in  the  form  presented  to  the  Presi- 
dent by  Congress.  Indeed,  in  the  revised  edition  of  his  treatise  on  consti- 
tutional law,  Professor  Tribe  states  that 

the  President  may  wield  his  veto  on  the  legislative  product  only  in  the  form 
in  which  Congress  chooses  to  send  it  to  the  White  House:  be  the  bill  small 
or  large,  its  concerns  focused  or  diffuse,  its  form  particular  or  omnibus,  the 
President  must  accept  or  reject  the  entire  thing,  swallowing  the  bitter  with 
the  sweet. '^^ 

This  kind  of  analysis  is  imphcit  in  Tribe  and  Kurland's  letter  to  Sen. 
Kennedy.   Evidently,  they  believe  that  there  are  no  constitutional  limits 

"^  Rotunda,  supra  note  12,  at  16. 

'18  }984  Line-Item  Veto  Hearing,  supra  note  40,  at  14  (remarlcs  of  Sen.  Dixon). 

"9  Gressman.  Is  the  Item  Veto  Constitutional?,  64  N.C.L.  Rev.  819  (1986). 

'20  167  U.S.  196,  202  (1897). 

'2'  Id. 

'22  L  Tribe,  supra  note  54,  §  4-13,  at  265  (emphasis  in  original);  accord  Devins,  Appropriations 
Redux:  A  Critical  Look  at  the  Fiscal  Year  1988  Continuing  Resolution,  1988  Duke  L.J.  389,  406-07 
[hereinafter  Devins,  Appropriations  Redux].  Professor  Gressman  advances  a  similar  proposition: 
"[b]y  long  usage  and  plain  meaning,  'Bill'  means  any  singular,  entire  piece  of  legislation  in  the  form 
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on  the  degree  to  which  Congress  may  diminish  the  effectiveness  of  the 
President's  veto  power  by  wrapping  bills  together  in  large  packages. »" 
Their  conclusion  leaves  the  President  no  realistic  way,  broad  or  narrow, 
to  respond  to  Congress'  bundling  of  legislation.  This  premise  is  imder- 
standably  popular  with  members  of  Congress,  but  its  validity  is  not  unas- 
sailable in  light  of  the  history,  text,  and  structure  of  the  Constitution. 

Our  hypothesis  is  that  the  Constitution  envisions  some  limit  to  the 
size  and  scope  of  a  bill,  for  as  Congress  bundles  more  and  more  proposed 
laws  into  a  single  "bill,"  it  diminishes  the  President's  abihty  to  exercise 
the  veto  power  to  a  degree  that  we  think  must  be  inconsistent  with  the 
constitutional  order  contemplated  by  the  framers.  In  the  extreme  case. 
Congress  could  take  an  entire  session's  work  (including  appropriations 
legislation)  and  package  it  in  a  single  piece  of  omnibus  legislation.<24 

This  possibility  was  recognized  by  constitutional  scholars  long 
before  interest  in  the  item  veto  surfaced  again  in  the  1980s. '^s  simply  by 
virtue  of  its  size  and  complexity,  a  bill  comprising  an  entire  session's 
work  would,  to  extend  the  logic  of  Edwards  v.  United  States,  contradict 
the  "fundamental  purpose"  of  the  ten-day  presentment  period — namely, 
"to  provide  appropriate  opportunity  for  the  President  to  consider  the 
bills  presented  to  him."'^^  if  there  were  enough  votes  to  override  a  veto 

in  which  it  was  approved  by  the  two  Houses."  Gressman,  supra  note  119,  at  819.  He  docs  not, 
however,  cite  any  examples  of  this  "long  usage,"  perhaps  because  he  regards  them  as  commonplace. 
'23  Tribe  and  Kurland  could  strengthen  their  argument  by  noting  that  making  a  bill  harder  to 
veto  is  not  the  same  as  evading  the  presentment  process.  As  Akhil  Amar  has  pointed  out  to  us, 
political  parties,  in  their  exercise  of  extra-legal  discipline  and  negotiation,  would  be  unconstitutiooal 
if  the  relevant  question  were  whether  or  not  Congress  can  make  it  costlier  for  the  President  to 
exercise  his  veto  power  (or  easier  for  Congress  to  summon  enough  votes  for  an  override).  The 
counterargument,  however,  is  that  frustration  of  the  veto  power  is  a  matter  of  degree.  At  some 
point,  the  power  becomes  completely  vitiated — a  result  that  ceases  to  be  a  merely  political  question. 
•  24  This  practice  can  affect  the  freedoms  of  individual  citizens.  In  News  America  Publishing,  Inc. 
v.  FCC,  844  F.2d  800  (D.C.  Cir.  1988),  noted  civil  liberties  lawyer  Burt  Neubome  briefed  and 
argued  the  constitutionality  of  bundling  under  the  presentment  clause  on  behalf  of  Rupert  Mur- 
doch's newspaper  and  broadcasting  company.  The  court  decided  the  case  on  first  amendment 
grounds  and  consequently  did  not  address  the  merits  of  Professor  Neubome's  separation  of  powers 
argtmient.  Id.  at  804  n.8. 
•25  In  1966,  Professor  William  Clineburg  wrote: 

[I]f  that  word  ["Bill"]  encompasses  any  single  instrument  of  legislation,  the  preservation  or 
destruction  of  the  veto  power  rests  entirely  within  the  domain  of  congressional  discretion.  The 
President's  veto  power  is  preserved  intact  only  if  bills  are  limited  to  one  subject;  it  is  destroyed 
completely  if  a  session  of  Congress  incorporates  all  of  its  legislative  program  in  a  single  instru- 
ment.  In  every  instance  where  a  legislative  docimient  embracing  congressional  treatment  of 
more  than  one  subject  is  submitted  to  the  President,  his  veto  power  is  frustrated  if  he  agrees 
with  the  congressional  treatment  of  one  such  subject  and  disagrees  with  its  treatment  of  another 
subject,  but  is  required  to  approve  or  reject  the  document  in  its  entirety.  To  concede  that,  at  its 
discretion,  Congress  thus  may  preserve  or  destroy  the  veto  power  by  varying  the  number  and 
variety  of  the  subject  it  includes  for  treatment  in  a  biU,  is  to  concede  to  Congress  the  authority 
to  negate  a  power  expressly  awarded  to  the  President  by  the  Constitution.  The  fallacy  of  the 
view  that  the  President  may  not  veto  non-gennane  riders  thus  is  laid  bare. 
Clineburg,  supra  note  52,  at  753  (emphasis  in  original). 
•26  286  U.S.  482,  493  (1932).  The  Court  stated: 
No  possible  reason,  either  r-iggested  by  constitutional  theory  or  based  upon  supposed  policy, 
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of  such  a  "bill,"  Congress  could  reduce  the  President's  role  in  the  law- 
making process  to  the  merest  formahty.  The  President  would  be  unable 
to  veto  a  bill  because  of  the  importance  of  certain  items  contained  in  it, 
and  he  would  be  imable  even  to  digest  the  document  during  the  ten  days 
afforded  him  by  the  presentment  clause.  Such  a  stratagem,  to  borrow 
Hamilton's  warnings  in  The  Federalist  No.  73  regarding  the  veto  power, 
would  leave  the  President  "stripped  of  his  authorities  ...  by  a  single 
vote." '27  The  Constitution  should  be  read  to  avoid  this  absurdity,  if 
possible. 

Professors  Tribe  and  Kurland  cannot  legitimately  overlook  or  as- 
sume away  the  xmderlying  constitutional  question  of  whether  Congress 
has  really  presented  the  President  with  a  single  "bill"  when  it  presents 
onmibus  legislation. '^s  Indeed,  one  intriguing  possibility — particularly 
in  the  case  of  excessively  bundled  legislation — is  that  the  President  could 
refuse  Congress'  tender  of  what  it  called  a  bill.  He  could  refrain  from 
returning  this  legislative  product  to  the  house  in  which  it  originated  and 
simply  issue  a  public  statement  asserting  that  the  product  was  not  a  bill, 
order,  resolution,  or  vote  that  had  started  the  presentment  process. 
Thus,  the  President  would  assert,  no  response  from  him  to  Congress  was 
required — let  alone  one  within  ten  days — and  Congress  would  have  no 
power  to  enact  the  legislative  product  by  override,  since  no  veto  had  is- 
sued. The  counterargument,  of  course,  would  be  that  Congress  in  fact 
did  present  the  President  a  "bill,"  and  that,  by  not  acting  upon  it  within 
ten  days,  the  President  permitted  the  "bill"  to  become  law  without  his 
signature.  It  is  conceivable  that  many  private  parties  would  have  stand- 
ing to  sue  under  this  scenario,  since  private  rights  could  be  harmed  by 
whether  or  not  the  substantive  provisions  contained  in  the  "bill"  in  fact 
had  become  law.  The  irony  of  this  Presidential  strategy  is  that  by  re- 
fraining from  claiming  the  existence  of  an  inherent  Une-item  or  subject 
veto  under  the  Constitution,  and  by  instead  relying  on  a  theory  of  defec- 
tive tender,  the  President,  if  successful,  could  magnify  the  veto  power  as 
it  is  currently  understood,  causing  its  effect  to  resemble  more  closely  the 
"absolute  negative"  that  the  framers  disfavored. 

One  cannot  infer  from  their  letter  to  Sen.  Kennedy  how  Tribe  and 
Kurland  would  support  their  preferred  definition  of  "bill."  To  shed  any 
real  light  on  the  boundary  between  conflicting  executive  and  legislative 
powers — and  thus  to  begin  to  articulate  a  limiting  principle  in  the  pre- 
sentment process — one  must  face  the  question  of  what  the  Constitution 

appears  for  a  construction  of  the  Constitution  which  would  cut  down  the  opportunity  of  the 
President  to  examine  and  approve  bills  ....  No  public  interest  would  be  conserved  by  the 
requirement  of  hurried  and  inconsiderate  examination  of  bills  .... 

Id.;  see  also  Ebcr  Bros.  Wine  &  Liquor  Corp.  v.  United  Sutes,  337  F.2d  624,  629  (Ct.  CI  1964) 
(citing  Edwards),  cert  denied,  380  U.S.  950  (1965). 

«27  The  Federalist  No.  73,  at  492,  494  (A.  Hamilton)  (J.  Cooke  ed.  1961). 

'  28  See  Robinson,  supra  note  14,  at  406. 
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means  by  "bill"  and  bring  that  definition  to  bear  on  all  the  relevant 
evidence. 

A.     Use  and  Misuse  of  History 

Neither  the  Constitution,  the  debates  from  the  Constitutional  Con- 
vention, nor  The  Federalist  define  "bill,"  perhaps  because  it  is  such  an 
elemental  concept.  Tribe  and  Kurland  imply  that  Congress'  custom  of 
presenting  the  President  with  bundles  of  nongennane  legislation  tends  to 
establish  the  constitutional  permissibility  of  the  practice. '2'  Similarly, 
Paul  R.Q.  Wolfson  argues  in  his  Yale  Law  Journal  Note  that  the  framers 
must  have  known  and  approved  of  bundling  in  appropriations  bills  be- 
cause this  was  a  common  practice  in  the  colonial  legislatures  before  the 
American  Revolution. '^°  Since  they  were  aware  of  the  practice  and  did 
not  specifically  forbid  it  in  the  Constitution,  Wolfson  argues,  the  framers 
must  have  approved  of  the  practice  as  a  necessary  check  on  executive 
power. 

This  argument,  however,  has  several  problems.  The  question  is  not 
whether  the  framers  thought  Congress  had,  as  an  inherent  part  of  the 
legislative  power,  the  authority  to  bundle  legislation.  There  is,  in  fact, 
some  evidence  that  they  did.*''  The  question,  instead,  is  whether  the 
framers  also  thought  that  the  exercise  of  an  item  veto  in  some  form  was 
(or  would  be)  a  constitutionally  appropriate  response  to  such  bun- 
dUng.''2  Indeed,  if  they  thought  bundling  was  permissible,  it  might  have 
been  because  they  thought  the  abuse  of  this  power  would,  in  the  end, 
provoke  a  concomitant  exercise  of  the  presidential  veto  power — since  the 
framers  were  clear  that  the  first  function  of  the  veto  was  to  protect  the 
President  from  legislative  encroachments. '''  The  same  constitutional  si- 
lence that  sanctions  the  bundling  of  bills  may  also  sanction  their  veto  on 
something  other  than  an  all-or-nothing  basis.  The  Supreme  Court  has 

'29  They  rely  on  the  research  of  Louis  Fisher,  a  specialist  on  separation  of  powers  on  the  staff  of 
the  Congressional  Research  Service.  Fisher,  The  Presidential  Veto:  Constitutional  Development,  in 
Pork  Barrels,  supra  note  6,  at  17,  22  (claiming  that  the  first  appropriations  bill  passed  by  Con- 
gress on  Sept.  29,  1789  was  an  omnibus  bill). 

130  Note,  Is  a  Presidential  Item  Veto  Constitutional?,  96  Yale  L.J.  838,  842-44  (1987)  (by  Paul 
R.Q.  Wolfson). 

'  3 '  This  evidence  apparently  influenced  the  Department  of  Justice  to  opine  late  in  the  Reagan 
administration  years  that  the  President  did  not  have  an  inherent  constitutional  right  to  assert  a  line- 
item  veto.  See  Cooper,  supra  note  6,  in  Pork  Barrels,  supra  note  6,  at  34  (article  by  former 
Assistant  Attorney  General  in  charge  of  the  OflSce  of  Legal  Counsel)  ("while  failure  to  limit  the 
contents  of  a  bill  may  restrict  the  efficacy  of  the  President's  veto  power,  there  is  no  persuasive  histori- 
cal evidence  that  the  Constitution  authorizes  the  President  to  exercise  an  item  veto"). 

'32  Wg  recognize,  but  do  not  attempt  to  resolve  here,  the  distinction  between  intcrpretivism  and 
originalism  as  models  of  textual  interpretation.  See  R.  BORK,  supra  note  12,  at  133-^;  Lawson,  In 
Praise  of  Woodeness.  11  Geo.  Mason  L.  Rev.  21.  22  n.8  (1988);  ScaUa.  Originalism:  The  Lesser 
Evil,  57  U.  CiN.  L.  Rev.  849  (1989). 

'33  See  supra  note  37. 

469 


56 
NORTHWESTERN  UNIVERSITY   LAW  REVIEW 

said  that  the  veto  is  a  legislative  power  vested  in  the  President.'^  If  the 
framers'  conception  of  legislative  power  was  sufficiently  broad  to  allow 
Congress  to  bundle  legislation,  then  it  may  also  allow  the  President  to 
unbundle  them.  If  the  rule  is  "a  bill  is  whatever  the  party  exercising 
legislative  power  says  it  is,"  then  the  President,  in  exercising  the  legisla- 
tive power  of  the  veto,  may  decide  that  a  bimdle  of  legislation  is  actually 
many  distinct  bills.  It  therefore  appears  that  Tribe,  Kurland,  and  other 
opponents  of  the  item  veto  must  do  more  than  demonstrate  the  existence 
of  a  historical  practice  of  bundling  legislation.  They  must  demonstrate, 
in  one  way  or  another,  the  impermissibihty  of  the  item  veto  as  a  response 
to  this  practice. 

The  first  attempt  at  such  an  attack  on  the  item  veto  is  likely  to  be 
historical.  Tribe  and  Kurland's  use  of  history  to  oppose  the  item  veto  is 
incomplete,  as  assuredly  it  may  have  to  be  in  a  short  letter.  Contrary  to 
their  suggestion,  however,  American  Presidents  started  complaining 
about  legislative  bundling  long  before  the  Reagan  years.  President  Hayes 
argued  in  1879  that  "the  true  principle  of  legislation  .  .  .  requires  that 
every  measure  shall  stand  or  fall  according  to  its  own  merits,"  and  he 
urged  the  House  of  Representatives  to  "return  to  the  wise  and  whole- 
some usage  of  the  earUer  days  of  the  Republic,  which  excluded  from  ap- 
propriations bills  all  irrelevant  legislation."'^' 

Moreover,  Tribe  and  Kurland  do  not  take  into  account  general  im- 
portant historical  considerations.  The  Constitution  was,  first,  a  repudia- 
tion of  the  Articles  of  Confederation  as  a  document  for  national 
governance.  The  framers  were  frustrated  with  the  inability  of  the  Con- 
federation Congress  to  carry  out  executive  functions — particularly  in  the 
area  of  national  defense.* 3*  Their  response  was  to  devise  a  unitary  execu- 
tive instilled  with  energy,  power,  and  independence  from  the  legisla- 
ture.'''  The  colonial  practice  relating  to  the  bundling  of  legislation  (or, 
more  to  the  point,  the  failure  of  colonial  and  confederation  era  governors 
to  exercise  item  vetoes)  does  not,  therefore,  seem  particularly  relevant  to 
interpreting  the  Constitution,  which  estabUshed  an  entirely  new  and 

>3*  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  587  (1952)  (Black,  J.);  U  Abra  Silver 
Mining  Co.  v.  United  States,  175  U.S.  423,  453  (1899). 

•35  Hayes  Veto  Message,  supra  note  49,  at  529,  532. 

>36  R.  Morris,  The  Forging  of  the  Union,  1781-1789.  at  196  (1987)  ("Of  all  postwar 
problems  confronting  the  Confederation,  the  most  exigent  stemmed  from  differing  interpretations  of 
the  Definitive  Treaty  on  the  part  of  the  United  States  and  Great  Britain.");  -s^^  °l^o  '  J  Flexner, 
George  Washington  and  the  New  Nation,  1783-1793,  at  73,  78  (1969);  F.  Marks,  Indepen- 
dence ON  Trial:  Foreign  Affairs  and  the  Making  of  the  CoNSTrruTioN  (1986);  C.  Ritch- 
eson.  Aftermath  of  Revolution:  British  Policy  Toward  the  United  States,  1781-1795, 
at  49,  141-43,  151-63  (1969);  J.  Wright,  Brftain  and  the  American  Frontier,  1783-1815 
(1975);  c/.  The  Federalist  No.  25,  at  158  (A.  Hamilton)  (J.  Cooke  ed.  1961). 

>37  See  The  Federalist  No.  70,  at  471  (A.  Hamilton)  (J.  Cooke  ed.  1961).  For  a  further  articu- 
lation of  this  theme,  see  Hamilton's  earber  discussion  in  Letter  from  Alexander  Hamilton  to  James 
Duane.Sept3,  \7iO,  reprinted  in  1  The  Works  OF  Alexander  Hamilton  213,  219-20  (H.  Lodge 
ed.  1904). 
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more  powerful  genre  of  national  executive  power.  Indeed,  Madison  ar- 
gued in  The  Federalist  No.  47,  when  explaining  the  principle  of  the  sepa- 
ration of  powers  and  surveying  its  treatment  under  the  various  state 
constitutions,  that  the  constitutions  of  Rhode  Island  and  Connecticut 
were  irrelevant  "because  they  were  formed  prior  to  the  revolution;  and 
even  before  the  principle  under  examination  had  become  an  object  of 
political  attention.""* 

It  also  may  be  that  the  existence  of  germaneness  requirements  on 
legislation  at  the  state  level '^^  made  the  exercise  of  item  vetoes  by  gover- 
nors unnecessary.  If  state  constitutions  lacked  these  restrictions  on  state 
legislatures  and  state  executives  still  felt  bound  to  exercise  veto  power  on 
an  all-or-nothing  basis,  then  that  circumstance  might  say  something 
against  the  existence  of  an  item  veto. 

We  also  can  safely  say  that  the  framers  probably  did  not  contem- 
plate legislative  bundling  on  the  scale  that  Congress  indulges  in  today, 
notwithstanding  Tribe  and  Kurland's  claim  that  the  first  appropriations 
bill  enacted  by  the  First  Congress  in  1789  was  an  omnibus  bill.'^  That 
first  appropriations  bill  could  be  printed  in  its  entirety  on  a  single  double- 
spaced  typewritten  page.  It  hsted  only  four  items  of  expenditures:  sala- 
ries and  contingencies  for  the  entire  federal  government;  expenses  of  the 
Department  of  War  stemming  from  the  Revolution;  payments  for  unsat- 
isfied treasury  warrants;  and  pension  payments  to  invalids.'**  In  its  en- 
tirety, this  "omnibus"  act  read: 
Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  there  be  appropriated  for  the  ser- 
vice of  the  present  year,  to  be  paid  out  of  the  monies  which  arise,  either 
from  the  requisitions  heretofore  made  upon  the  several  states,  or  from  the 
duties  on  impost  and  tonnage,  the  following  sums,  viz.  A  sum  not  exceed- 
ing two  hundred  and  sixteen  thousand  dollars  for  defraying  the  expenses  of 
the  civil  list,  under  the  late  and  present  government;  a  sum  not  exceeding 
one  hundred  and  thirty-seven  thousand  dollars  for  defraying  the  expenses 
of  the  department  of  war,  a  sum  not  exceeding  one  hundred  and  ninety 
thousand  dollars  for  discharging  the  warrants  issued  by  the  late  board  of 
treasury,  and  remaining  unsatisfied;  and  a  sum  not  exceeding  ninety-six 
thousand  dollars  for  paying  the  pensions  to  invalids. '^^ 

The  bill  contained  no  riders  legislating  new  provisions  of  substantive  law. 

Today,  appropriations  bills  can  be  measured  more  easily  in  pounds 

than  in  words  or  number  of  subjects  addressed,  particularly  if  one  in- 

"38  The  Federalist  No.  47,  at  323,  328  (J.  Madison)  (J.  Cooke  ed  1961). 

•39  See  supra  note  50  and  accompanying  text. 

1^  See  supra  note  129  and  accompanying  text. 

«*>   1  Sut  95  (Sept.  29.  1789). 

•*2  Id.  (italics  in  original);  see  also  L.  Wilmerding,  The  Spending  Power  20  (1943).  Subse- 
quent appropriations  bills  in  the  First  Congress,  although  longer  than  this  first  bill,  displayed  the 
same  element  of  brevity  and  the  same  disinclination  to  legislate  substantive  riders.  See  1  Stat,  at  214 
(Mar.  3.  1791);  id.  at  190  (Feb.  11.  1791);  id.  at  185  (Aug.  12,  1790);  id  at  104  (Mar.  26,  1790). 
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eludes  the  accompanying  committee  reports.  We  do  not  know  how  the 
framers  would  have  advised  the  President  to  respond  to  the  kind  of  legis- 
lative bundling  that  is  now  standard  practice,  for  this  practice,  according 
to  President  Hayes,  "did  not  prevail  until  more  than  forty  years  after  the 
adoption  of  the  Constitution." »*'  Indeed,  as  late  as  1916,  former  Presi- 
dent Taft  characterized  "[i]nstances  of  abuse  of  this  sort  by  Congress  .  . . 
as  exceptional."*'^  Like  President  Hayes,  President  Taft  feared  the 
broader  strategic  implication  of  appropriations  riders:  *'[t]his  use  by 
Congress  of  riders  upon  appropriation  bills  to  force  a  President  to  con- 
sent to  legislation  which  he  disapproves  shows  a  spirit  of  destructive  fac- 
tionalism and  a  lack  of  a  sense  of  responsibility  for  the  maintenance  of 
the  government." ''*5  Taft  thought  appropriations  riders  threatened  the 
ability  of  the  federal  government  to  "remain  a  going  concern,"  yet,  based 
on  his  belief  that  they  were  "exceptional,"  he  dismissed  the  idea  of  creat- 
ing a  line-item  veto  to  countervail  them  as  a  quixotic  attempt  "to  pump 
patriotism  into  public  officers  by  force."'** 

B.     Does  the  Scope  of  the  Veto  Power  Expand  and  Contract 
Concomitantly  with  the  Definition  of  a  Bill? 

The  framers  might  have  agreed  that,  if  Congress  claims  that  a  "bill" 
is  everything  it  produces  in  a  session,  then  the  President  may  with  equal 
justice  (and  more  common  sense)  treat  as  separate  bills  those  parts  of  this 
legislative  potpourri  that  address  a  single  subject.  Writing  in  1966,  Pro- 
fessor William  Clineburg  argued: 
The  long-unchallenged  view  has  been  that  [the  presentment  clause]  aflfords 
the  President  with  but  two  alternatives:  either  to  approve  the  "Bill"  or  to 
return  it.   But  this  view  rests  on  the  assumed  premise  that  any  legislative 
instrument  passed  by  the  Congress  is  a  "Bill"  if  so  entitled — whether  it 
treats  of  one  subject  or  of  many,  unrelated  subjects.  This  assumption  is,  at 
best,  a  tenuous  one,  and  such  vahdity  as  can  be  ascribed  to  it  must  derive 
from  the  notion  that  a  baseless  assumption  achieves  a  degree  of  invulnera- 
bility with  age  and  repetition.  But  no  deference  is  required  to  be  given  the 
fact  that  the  rote  of  practice,  custom  and  belief  has  it  that  the  President  is 
without  the  power  to  veto  non-germane  riders,  for  in  Edwards  v.  United 
States  the  Supreme  Court  held  that  the  President  has  the  power  to  sign  bills 
subsequent  to  the  adjournment  of  the  Congress,  long-established  practice. 


'^3  Hayes  Veto  Message,  supra  note  49,  at  528;  see  also  Dixon.  The  Case  for  the  Line-Item  Veto.  1 
Notre  Dame  J.L..  Ethics  &  Pub.  Pol'y  207,  221-22  (1985);  Ross  &  Schwengel.  An  Item  Veto/or 
the  President?,  12  Pres.  Stud.  Q.  66,  100  (1982). 

•*^  W.  Taft,  supra  note  5,  at  28. 

'**  Id.  at  27-28. 

•**  Id.  at  28.  On  the  other  hand.  President  Franklin  D.  Roosevelt,  who  also  deplored  appropria- 
tions riders,  thought  an  item  veto  would  be  beneficial.  See  E.  Corwin,  supra  note  71,  at  504-05 
n.55. 
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custom  and  belief  to  the  contrary  notwithstanding.  ^^"^ 
Thus,  perhaps  it  is  the  case  that  a  'Tjill"  about  the  proper  weight  of  tur- 
key parts,  mhitary  salaries,  and  a  thousand  other  subjects  is  really  many 
bills,  however  Congress  styles  it.''*^ 

The  text  of  the  Constitution  and  the  structure  of  the  framers'  design 
about  the  proper  meaning  of  "bill"  provides  some  support  for  this  infer- 
ence. The  presentment  clause  speaks  of  "Every  Bill"  being  presented  to 
the  President.'*'  This  phrase  presupposes  that  the  President's  approval 
would  be  sought  and  required  on  numerous  proposed  laws,  rather  than 
one  big  law.  Elsewhere,  the  Constitution  is  considerably  more  specific 
when  a  task  is  to  be  performed  only  once  (or  infrequently)  over  an  ex- 
tended interval  of  time.  For  example,  "Congress  shall  assemble  at  least 
once  in  every  Year,""°  and  "from  time  to  time"  each  house  shall  publish 
a  journal  of  its  proceedings"*  and  there  shall  be  made  (whether  by  (Con- 
gress, the  President,  or  both  is  unclear)  "a  regular  Statement  and  Ac- 
count of  the  Receipts  and  Expenditures  of  all  public  Money." ''^ 

But  the  presentment  clause  does  not  similarly  say  that  Congress  "at 
least  once  every  year"  or  "from  time  to  time"  shaU  send  bills  to  the  Presi- 
dent. To  the  contrary,  the  phrase  "Every  Bill"  is  more  consistent  with 
an  expectation  of  sequential,  periodic,  contemporaneous  action  being 
taken  by  Congress  to  present  legislation  to  the  President.  Indeed,  the 
plain  meaning  of  "every"  contemplates  as  much,  for  it  is  a  word  "[u]sed 
to  express  distributively  the  sense  that  is  expressed  collectively  by  all."^" 
It  means  "[e]ach,  or  every  one,  o/ (several  persons  or  things).""*  (jiven 
this  subtle  distinction  between  "every"  and  "all,"  it  might  be  significant 
that  the  origination  clause  provides  that  "All  Bills"  for  raising  revenues 
may  be  amended  by  the  Senate,'"  whereas  the  presentment  clause  pro- 
vides that  "Every  Bill"  and  "Every  Order,  Resolution,  or  Vote"  shall  be 
presented  to  the  President."*  There  is  a  logical  difference  between  the 
Senate  having  a  prerogative  that  it  might  exercise  in  any  case,  and  Con- 
gress having  a  duty  that  it  must  discharge  in  every  case. 

Historically,  we  also  know  that  to  the  limited  extent  that  the  fram- 

147  Oineburg,  supra  note  52,  at  751-52  (citing  Edwards  v.  United  Stotes,  286  U.S.  482  (1932)) 
(emphasis  in  original). 

1'^  The  most  extensive  example  of  such  bundling  in  recent  memory  is  the  Continuing  Resolution 
for  fiscal  year  1988.  Continuing  Appropriations,  Fiscal  Year  1988.  Joint  Resolution  Making  Fur- 
ther Continuing  Appropriations  for  the  Fiscal  Year  1988,  and  for  Other  Purposes,  Pub.  L.  No.  100- 
202.  101  Stat.  1329  (1987);  see  also  Devins,  Appropriations  Redux,  supra  note  122. 

•*9  U.S.  Const,  art.  I.  §  7,  cl.  2. 

>50  Id.  at  art.  I,  §  4,  cl.  2. 

>3>  Id.  at  art  I.  §  5.  cl.  3. 

>52  Id.  at  art.  I.  §  9,  cl.  7. 

•33  5  Oxford  English  Dictionary  465  (2d  ed.  1989)  (emphasis  \a  original). 

•*♦  Id.  at  466  (emphasis  in  original);  see  also  Webster's  New  World  Dictionary  471  (3d 
College  ed.  1988)  (defining  "every"  to  mean  "each,  individually  and  separately"). 

'55  U.S.  Const,  art.  I.  §  7,  cl.  1  (emphasis  added). 

'56  Id.  at  art.  I,  §  7,  els.  2,  3  (emphasis  added). 
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ers  addressed  legislative  bundling,  they  recognized  its  potential  for  coer- 
cion. They  feared  that  the  House  might  abuse  its  power  to  originate 
money  bills  through  just  this  process.  In  what  historian  Gordon  Wood 
calls  the  "long  wrangle  in  the  Convention  involving  the  Senate's  author- 
ity over  money  bills,"'''  James  Wilson  of  Pennsylvania  warned:  "The 
House  of  Reps,  will  insert  other  things  in  money  bills,  and  by  making 
them  conditions  of  each  other,  destroy  the  deliberative  liberty  of  the  Sen- 
ate.""* Similarly,  George  Mason  of  Virginia  was  concerned  that  the 
House  would  adopt  "the  practice  of  tacking  foreign  matters  into  money 
bills."  »59 

If  the  framers  were  concerned  that  legislative  bundling  might  com- 
promise bicameralism  and  permit  the  House  to  coerce  the  Senate,  it  fol- 
lows a  fortiori  that  they  would  oppose  the  kind  of  legislative  bundling  we 
see  today — a  bundling  whose  evident  purpose  is  to  eviscerate  the  present- 
ment process  and  thus  permit  the  legislature  to  subjugate  the  executive. 
Surely  the  independence  and  equality  of  the  legislative,  executive,  and 
judicial  branches  of  government  were  at  least  as  fundamental  to  the 
framers*  vision  of  the  structure  and  logic  of  the  Constitution  as  was  the 
bicameral  composition  of  the  federal  legislature.  It  seems  possible  that 
the  framers  thought  the  executive  branch,  sharing  as  it  does  in  the  legis- 
lative power  through  its  veto  and  recommendation  functions,  would  re- 
spond in  kind  to  such  legislative  self-aggrandizement,  exercising  its 
power  to  interpret  what  the  Constitution  means  by  "bill,"  and  exercising 
the  veto  power  appropriately.'^ 


»"  G.  Wood,  The  Creation  of  the  American  Republic,  1776-1787,  at  555  (1969);  see  also 
id.  at  241-44. 

'^B  J.  Madison,  supra  note  14,  at  444.  One  might  argue  on  this  basis  that  the  case  for  a  veto  of 
substantive  riders  of  appropriations  bills  is  stronger  than  that  for  the  veto  of  nongermane  provisions 
more  broadly. 

»59  Id.  at  443. 

>«0  Cf.  Best,  The  Item  Veto:  Would  the  Founders  Approve?,  14  Pres.  Stud.  Q.  183,  183  (1984) 
("were  they  with  us  today,  the  Founders  wotild  favor  the  item  veto").  The  decision  early  in  the 
Constitutional  Convention  to  create  a  veto  override — the  result  of  a  debate  cast  in  rather  archaic 
language  as  the  choice  between  an  "absolute  negative"  and  a  "quahfied  negative" — reflected  an 
analogous  concern  about  the  relative  bargaining  power  of  Congress  and  the  President  in  the  lawmak- 
ing process.  Benjamin  Franklin  strongly  favored  a  congressional  override  and  issued  a  warning 
about  excessive  bargaining  power — a  warning  that  sounds  surprisingly  like  the  converse  of  contem- 
porary complaints  about  pork  barrel  legislation  that  the  President  is  compelled  to  accept  in  order  to 
secure  the  enactment  of  legislation  he  deems  to  be  essential  (or  at  least  highly  desirable).  On  June  4, 
1787,  FrankUn  said  to  the  delegates: 

The  [absolute]  negative  of  the  Governor  [of  Pennsylvania]  was  constantly  made  use  of  to  extort 
money.  No  good  law  whatever  could  be  passed  without  a  private  bargain  with  him.  An  in- 
crease of  his  salary,  or  some  donation,  was  always  made  a  condition;  till  at  last  it  became  the 
regular  practice,  to  have  orders  in  his  favor  on  the  Treasury,  presented  along  with  the  bills  to  be 
signed,  so  that  he  might  actually  receive  the  former  before  he  should  sign  the  latter.  When  the 
Indians  were  scalping  the  western  people,  and  notice  of  it  arrived,  the  concurrence  of  the  Gov- 
ernor in  the  means  of  self-defence  could  nottx  got,  till  it  was  agreed  that  his  Estate  should  be 
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C.     Congressional  Machinations  in  the  Presentment  Process:  The 
Residual  Presentment  Clause 

There  is  further  textual  evidence  that  the  framers  worried  not  only 
about  the  frequency  of  the  President's  involvement  in  the  lawmaking 
process,  but  also  about  Congress'  ability  to  circumvent  the  presentment 
process  entirely  in  certain  circumstances.  At  the  Constitutional  Conven- 
tion on  August  15,  1787,  James  Madison  proposed  adding  clause  3  to 
article  I,  section  7  in  order  to  extend  the  President's  veto  power  to  ad- 
dress ingenious  packagings  of  legislative  proposals  that  might  otherwise 
escape  veto  under  clause  2.'^'  Madison's  concern  was  that  Congress 
could  give  a  bill  a  different  name  and  thereby  escape  entirely  the  obliga- 
tion of  presenting  the  legislation  to  the  President.  He  noted  that  "if  the 
negative  of  the  President  was  confined  to  bills ;  it  would  be  evaded  by  acts 
under  the  form  and  name  of  Resolutions,  votes,  &c  .  .  .  ."'^^  Madison's 
original  proposal  was  rejected  "after  a  short  and  rather  confused  conver- 
sation on  the  subject"  that  culminated  m  an  8-3  vote  shortly  before  the 
delegates  adjourned  for  the  day.'^^  The  following  morning,  however, 
Edmund  Jennings  Randolph  revived  the  proposal  as  the  first  item  of  dis- 
cussion, "having  thrown  into  a  new  form  the  motion,  putting  votes,  Res- 
olutions &c.  on  a  footing  with  Bills  .  .  .  ."'**  In  particular,  Randolph's 
motion  provided  that  "[ejvery  order  resolution  or  vote,  to  which  the  con- 
currence of  the  Senate  &  House  of  Reps,  may  be  necessary  .  .  .  shall  be 
presented  to  the  President  for  his  revision  .  .  .  ."**'  The  only  recorded 
debate  on  the  motion  was  by  Roger  Sherman,  who  "thought  it  unneces- 
sary, except  as  to  votes  taking  money  out  of  the  Treasury  which  might  be 
provided  for  in  another  place.  "^"  Despite  the  absence  of  further  debate, 
the  motion  passed  this  time,  9-1,  with  New  Jersey  dissenting  and  Massa- 
chusetts not  present.'*' 

Bolstering  the  requirement  in  clause  2  that  "Every  Bill"  be 
presented  to  the  President,  clause  3  of  section  7  subjects  to  the  Presi- 
dent's veto  "Every  Order,  Resolution,  or  Vote,  to  Which  the  Concur- 
rence of  the  Senate  and  House  of  Representatives  may  be  necessary " 

The  addition  of  clause  3  revealed  a  concern  on  the  part  of  the  framers 

exempted  from  taxation:  so  that  the  people  were  to  fight  for  the  security  of  his  property,  whilst 

he  was  to  bear  no  share  of  the  burden. 
J.  Madison,  supra  note  14,  at  62  (Benjamin  Franklin).  The  same  day,  ten  states  unanimously  re- 
jected a  proposal  to  give  the  executive  "an  absolute  negative"  and  "a  question  for  enabling  two  thirds 
of  each  branch  of  the  Legislative  to  overrule  the  revisionaiy  check  .  .  .  passed  in  the  affirmative  sub 
silentio."  Id.  at  66  (emphasis  in  original). 

•*•  J.  Madison,  supra  note  14,  at  465,  466. 

1*2  jj  at  4^5  (emphasis  in  original). 

•*3  Id.  Massachusetts,  I>elaware,  and  North  Carolina  supported  the  motion.  Id. 

'64  Id.  at  466  (emphasis  in  original). 

>65  Id. 

166  /J. 

'*'  Id.  Massachusetts,  of  course,  had  supported  Madison's  proposal  the  day  before.  Id.  at  465. 
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about  evasion  of  the  presentment  process.  Clearly,  the  framers  disap- 
proved generally  of  legislative  machinations  that  would  allow  bills — 
however  styled — to  evade  the  veto  power  and  erode  the  accountability 
and  diffusion  of  power  created  by  the  presentment  process.  Their  re- 
sponse was  not  to  forbid  such  legislative  maneuvering — surely  a  hopeless 
task — but  to  make  clear  that  the  presentment  requirement  and  the  veto 
power  apphed  to  all  bicameral  measures  produced  by  Congress  purport- 
ing to  have  the  force  of  law.'**  Congressional  bundling,  however,  does 
not  seem  far  removed  from  calling  a  bill  a  resolution  in  order  to  avoid 
presentment.  Both  are  ways  to  vitiate  the  veto  power — one  of  the  two 
legislative  powers  expressly  vested  in  the  chief  executive.  As  Stephen 
Glazier  has  argued,  "Randolph  had  found  the  broadest  possible  formula 
in  the  language  of  the  day  to  describe  the  'etceteras'  of  'form  and  name,' 
as  not  yet  invented  or  described,  that  Madison  feared."'*' 

D.     Reconsidering  Severability — by  Courts  and  Presidents 

Although  the  President  might  have  the  abihty  to  sever  a  nonger- 
mane  part  of  a  larger  piece  of  legislation  pursuant  to  the  legislative  au- 
thority inherent  in  his  veto  power,  we  concede  that  the  idea  that  the 
definition  of  a  bill  is  an  exclusively  congressional  prerogative  has  some 
intuitive  appeal.  Having  criticized  the  unstated  premise  of  the  Tribe- 
Kurland  letter  that  a  bill  is  inviolably  whatever  Congress  calls  a  bill,  we 
retreat  somewhat  and  ask  whether  this  premise  might  have  more 
profound  imphcations  for  the  veto  power  than  is  generally  recognized. 

Consider  the  claim  that  the  imbalance  among  the  three  branches  of 
the  federal  government  results  not  merely  from  the  President's  dimin- 
ished discretion  to  exercise  the  veto  power,  but  also  from  the  judiciary's 
abihty  to  preserve  bills  that  contain  unconstitutional  provisions  by  sever- 
ing such  provisions  in  the  course  of  judicial  review.  The  relevance  of 
judicial  severabiUty  to  the  debate  over  the  item  veto  may  not  be  immedi- 
ately apparent.  However,  if  the  doctrine  of  judicial  severabihty  were  dis- 
carded, our  jurisprudence  on  the  separation  of  powers  might  promote  a 
more  feUcitous  relationship  among  the  co-equal  branches.  This  is  be- 
cause if  the  courts  could  not  sever  unconstitutional  measures  from  legis- 
lation (absent  an  expUcit  severabihty  provision  in  the  legislation  under 
review).  Congress  would  have  a  strong  incentive  to  include  language  that 
stated  whether  and  to  what  extent  particular  parts  of  legislation  could  be 
severed.  Where  Congress  included  severability  provisions,  there  would 
be  a  more  persuasive  argument  that  the  President  could  veto  an  unconsti- 
tutional measure  in  that  legislation,  so  long  as  this  item  veto  was  consis- 
tent with  the  severability  language  in  the  bill.   Through  this  language 

>68  Consumer  Energy  Council  of  Am.  v.  FERC,  673  F.2d  425,  456  n.l28  (D.C.  Cir.  1982).  aff'd. 
463  U.S.  1216  (1983);  see  also  Black,  On  Article  I.  Section  7,  Clause  3 — and  the  Amendment  of  the 
Constitution,  87  Yale  LJ.  896  (1978). 

'*'  Glazier,  Line-Item  Veto,  supra  note  42,  in  Pork  Barrels,  supra  note  6,  at  10. 
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Congress  would  define  the  seams  along  which  the  various  bills  in  an  om- 
nibus measure  were  sewn  together.  Courts  would  follow  these  instruc- 
tions as  well  in  severing  unconstitutional  measures.  In  this  way,  explicit 
congressional  intent,  rather  than  second-guessing  by  the  other  branches, 
would  determine  what  Congress  would  have  passed  as  separable  legisla- 
tion, and  the  legislative  powers  of  all  three  branches  would  be  brought 
into  a  better  balance. 

Under  this  proposal,  the  executive  and  the  judiciary  would  treat  as  a 
single  bill  whatever  Congress  had  defined  as  such — a  desirable  result  if  it 
can  be  attained  without  undermining  the  veto  power.  Congress  could,  if 
it  chose,  attempt  to  insulate  a  constitutionally  questionable  piece  of  legis- 
lation from  review  by  attaching  it  to  a  larger  package  of  measures  that 
contained  no  severability  provision.  The  President  would  then  be  in  the 
position  in  which  he  now  often  finds  himself:  he  could  either  veto  the 
entire  "bill"  or  sign  it  into  law,  obnoxious  rider  and  all.  But  Congress 
would  be  taking  the  risk  that  the  entire  package  to  which  the  rider  was 
attached  would  fall  before  judicial  review.  For  example,  the  entire  con- 
tinuing resolution  appropriating  funds  for  the  federal  government  for  fis- 
cal year  1988  would  have  fallen  had  the  Court  of  Appeals  in  News 
America  Publishing.  Inc.  v.  FCC^'^'^  not  severed  a  rider  that  violated  the 
first  amendment.  The  judicial  branch,  relatively  insulated  as  it  is  from 
political  pressure,  is  much  better  positioned  to  "veto"  legislative  pack- 
ages because  of  unconstitutional  infirmities  in  riders  than  is  the  Presi- 
dent, who  must  be  more  concerned  about  the  short-term  political  costs  of 
exercising  such  a  power. 

To  avoid  the  risk  of  large  packages  of  le^lation  being  toppled  by 
the  courts,  Congress— in  the  absence  of  judicial  severability— would 
probably  include  explicit  severabihty  language  in  all  omnibus  bills  and  in 
most  large  pieces  of  legislation.  Consequently,  dubious  riders  would  be 
exposed  to  Presidential  veto,  but  on  terms  that  Congress  would  set  If  a 
**bill"  is  defined  as  whatever  Congress  wovdd  have  passed  on  its  own, 
then  the  severabihty  provisions  crafted  by  Congress  in  the  legal  regime 
we  hypothesize  here  would  be  relevant  to  what  parts  of  onmibus  legisla- 
tion amounted  to  separate  bills.  For  the  only  principle  on  which  judicial 
severability  may  be  based,  so  far  as  we  can  tell,  is  a  judgment  that  a 
legislative  package  would  have  been  passed  by  Congress  even  without  the 
provisions  to  be  severed.  Judgments  of  this  kind,  to  be  more  than  conve- 
nient fictions,  ought  to  be  based  on  expUcit  expressions  of  congressional 
intent. 

The  attractiveness  of  this  regime  depends,  we  acknowlwige,  on  the 
implausibility  of  a  federal  court's  power  to  sever  unconstitutional  provi- 
sions from  the  legislation  of  which  it  is  a  part,  a  topic  that  is  beyond  the 
scope  of  this  Article.  The  doctrine  of  judicial  severabihty,  however,  has 


>'0  844  F.2d  800  (D.C.  Or.  1988). 
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often  been  recognized  as  constitutionally  troubling.  Professor  Tribe  as- 
tutely noted  in  1984  the  irony  that  in  INS  v.  Chadha,  a  case  about  the 
presentment  clause,  the  Supreme  Court  did  not  pause  to  consider  the 
validity  of  the  judicial  power  to  sever  the  legislative  veto  from  the  re- 
mainder of  the  statute  at  issue.'"  Judicial  severing  of  legislation,  he 
noted,  has  the  same  constitutional  infirmity  as  the  legislative  veto:  "[t]he 
constitutional  safeguards  of  bicameralism  and  presentment  are  thereby 
abandoned,  and  a  new  law  is  created  by  judicial  fiat."'''^ 

Judicial  severabihty,  the  legislative  veto,  and  legislative  bundling  all 
may  be  forms  of  the  same  corruption  of  the  legislative  process  mandated 
by  the  Constitution,  a  process  which  demands  both  bicameral  considera- 
tion and  exposure  to  the  President's  revisionary  check.  These  constitu- 
tional infirmities  might  require  a  comprehensive  solution. 

V,    Conclusion 

In  discussing  the  veto  power  shortly  after  Watergate,  Professor 
Charles  Black  asked  the  following  question:  To  what  state  could  Con- 
gress, without  violating  the  Constitution,  reduce  the  President?''^  He 
could  envision  Congress  taking  away  the  President's  power  until  it  came 
down  to  the  veto: 

I  arrived  at  a  picture  of  a  man  living  in  a  modest  apartment,  with  perhaps 
one  secretary  to  answer  mail;  that  is  where  one  appropriations  bill  could 
put  him,  at  the  beginning  of  a  new  term.  I  saw  this  man  as  negotiating 
closely  with  the  Senate,  and  from  a  position  of  weakness,  on  every  appoint- 
ment, and  as  conducting  diplomatic  relations  with  those  countries  where 
Congress  would  pay  for  an  embassy.   But  he  was  still  vetoing  bills.'"'* 

We  find  it  ironic  that  Professor  Tribe  quotes  this  same  passage  in  his 
treatise  as  an  illustration  of  "the  importance  of  the  presidential  veto  in 
the  constitutional  scheme  of  separated  powers.""'  Our  anxiety  in  this 
essay  has  obviously  been  that  Tribe,  Kurland,  and  other  critics  of  the 
item  veto  care  little  if  the  Presidency  is  further  enervated  by  sapping  the 
veto  power  as  well.  Critics  of  the  item  veto  apparently  would  have  us 
beheve  that,  if  Congress  can  come  up  with  any  way  not  specifically  antic- 
ipated by  the  framers  to  evade  the  veto  power,  the  President  must  simply 
put  up  with  it.  But  if  one  were  to  take  this  approach  to  the  powers  of 
Congress  with  respect  to  privacy  rights  or  a  dozen  other  favored  posi- 
tions, one  can  imagine  the  outrage  and  scorn  that  would  issue  from  our 
constitutional  scholars.  We  think  this  view  is  shortsighted.  Watergate, 
Vietnam,  and  the  Iran-Contra  imbroglio  notwithstanding,  we  think  the 
preservation  of  the  President's  proper  role  in  the  framers'  scheme  of  bal- 


'"  Tribe,  The  Legislative  Veto  Decision,  supra  note  1 12,  at  22-23. 

"2  jd  at  22  (citing  L.  Tribe,  American  Constitutional  Law  §  12-27,  at  717-18  (1978)). 

173  Black,  Some  noughts  on  the  Veto,  40  Law  &  Contemp.  Probs.  87,  89  (Spnng  1976). 

"■♦  Id. 

'75  L.  Tribe,  supra  note  54,  §  4-13,  at  262  &  n.3. 
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anced  and  separated  powers  is  at  least  as  important  to  the  protection  of 
our  liberties  as  are  the  constitutional  doctrines — such  as  due  process  and 
equal  protection — on  which  constitutional  scholars  usually  focus  their 
admiration. 

When  one  searches  for  a  constitutional  principle  that  aflirmatively 
permits  Congress  to  attempt  to  undermine  the  veto  but  forbids  the  Presi- 
dent to  respond,  one  begins  to  suspect  that  this  project  is  at  least  as  diffi- 
cult as  defending  the  item  veto  we  discuss.  It  is  quite  possible  that  the 
President  lacks  the  impHed  power  under  the  Constitution  to  exercise  any 
of  the  versions  of  the  item  veto.  But  Professors  Tribe  and  Kurland  over- 
state their  case  when  they  declare  that  the  exercise  of  such  a  veto  "would 
clearly  be  unconstitutional."  It  is  because  the  question  is  so  unclear,  and 
because  the  current  operation  of  the  presentment  process  seems  so  out  of 
whack,  that  the  question  is  generating  some  serious  thought  and  has  evi- 
dently caused  President  Bush  to  consider  whether  the  issue  is  worth  de- 
ciding once  and  for  all. 
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Why  Did  President  Bush  Repudiate  the  "Inherent" 

Line-Item  Veto? 


J.  Gregory  Sidak' 
Thomas  A.  Smith" 


In  1987,  an  intriguing  legal  memorandum  arrived  over  the  tran- 
som at  the  White  House.    Sent  by  New  York  City  securities  lawyer 
Stephen  Glazier,  it  argued  that  President  Reagan  did  not  need  a 
statute  or  constitutional  amendment  to  exercise  a  line-item  veto 
because  the  Constitution  inherently  confers  such  power  on  the 
President.    Far  from  embracing  this  novel   theory,   lawyers  in   the 
Reagan   and    Bush    Administrations    attacked    it,    and    in    1992, 
President  Bush  publicly  renounced  it.     In  previous  writings  we 
have  examined  in  detail  the  legal  arguments  for  and  against  the  ex- 
istence of  an  "inherent"  line-item  veto  in  the  Constitution.   In  Part  I 
of  this  Essay,  we  recount  the  chronology  of  the  debate  over  the 
line-item  veto  from  its  beginnings  in  1987,  to  its  conclusion  in  1992. 
In  Part  II,  we  briefly  summarize  our  prior  legal  analysis  because  it 
is  critical  to  assessing  the  credibility  of  the  frequent  claim,  implic- 
itly embraced  by  the  Bush  Administration,  that  the  theory  of  the 
inherent  line-item  veto  is  constitutionally  baseless.     Similarly,  we 
briefly   explain   why   there   might   exist   a  broader   presidential 
power  to  unbundle,  and  separately  veto,  non-germane  parts  of  an 
omnibus  piece  of  legislation.    If,  as  we  have  previously  argued,  the 
legal  theory  of  the  inherent  line-item  veto  cannot  be  dismissed  out 
of  hand,  then  why,  we  ask  in  Part  III,  did  two  Republican  adminis- 
trations, ostensibly  committed  to  controlling  federal  spending,  de- 


*  Resident  Scholar.  American  Enterprise  Institute  for  Public  Policy  Research.  A.B.  1977.  A.M..  J.D. 
1981,  Stanford  University.  In  writing  this  essay,  we  have  benefited  from  the  helpful  comments  of 
Christopher  C.  DeMuth.  Norman  J.  Ornstein.  and  Melinda  Ledden  Sidak  and  from  the  research  assistance 
of  Wendy  Wessman.  Portions  of  Part  II  of  this  Essay  are  based  on  J.  Gregory  Sidak  &  Thomas  A.  Smith. 
Four  Faces  of  the  Item  Veto:  A  Reply  to  Tribe  and  Kurland.  84  Nw.  U.L.  Rev.  437  (1990). 

"Assistant  Professor.  University  of  San  Diego  School  of  Uw.     A.B    1979.  Cornell  University.     B.A 
1981,  University  of  Oxford;   J.D.  1984.  Yale  University. 
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npunce  the  theory  so  vigorously? 

I.  The  Rise  and  Fall  of  the  I  nherent  Line-Item  Veto 


After  sending  his  legal  memorandum  to  the  White  House,  Mr. 
Glazier^  presented  his  thesis  publicly  in  an  op-ed  piece  in  the  Wall 
Street  Journal^  Shortly  thereafter,  L.  Gordon  Crovitz,  legal  colum- 
nist for  the  newspaper,  began  urging  President  Reagan  to  create  a 
test  case  for  the  inherent  line-item  veto.'  Far  from  embracing  the 
Glazier  thesis,  however,  the  Reagan  Justice  Department  rejected  it. 
The  Reagan  and  Bush  Administrations  have  not  made  public  the 
opinions  of  the  Attorney  General,  or  of  the  Office  of  Legal 
Counsel  (OLC),  concerning  the  inherent  line-item  veto.  However, 
after  resigning  his  appointment  as  Assistant  Attorney  General  in 
charge  of  OLC,  Charles  Cooper  wrote  an  article,  based  on  the 
analysis  contained  in  the  OLC  memorandum  rejecting  the  theory 
of  the  inherent  line-item  veto,  for  a  conference  on  the  subject 
sponsored  by  the  National  Legal  Center  for  the  Public  Interest.^ 
Another  conference  participant.  Dr.  Louis  Fisher,  a  specialist  on 
the  separation  of  powers  at  the  Congressional  Research  Service, 
also  attacked  the  Glazier  thesis  on  legal  and  historical  grounds.^ 
On  the  other  hand.  Professor  Forrest  McDonald,  a  well-known  his- 
torian of  America's  founding  period,  argued  that  history  sup- 
ported the  Glazier  thesis.^ 

Less  than  a  week  after  President  Bush  was  inaugurated  in 
January  1989,  Senator  Robert  Dole,  no  toady  of  Mr.  Bush,  urged  in 
the  Wall  Street  Journal  that  he  exercise  a  line-item  veto.'  And  in- 
deed, for  a  short  time,  it  appeared  that  President  Bush  might  fol- 
low  Senator    Dole's    advice,    thus    overriding    OLC's    advice    to 

^  See  Stephen  Glazier.  Reagan  Already  Has  Line-Item  Veto.  Wall  St.  J..  Dec.  4.  1987.  at  A14. 
^  Id.   Sec  also  Stephen  Glazier.  A  Plank  Bush  Should  Stand  On.  Wall  St.  J..  Feb.  12.  1988.  at  A14.    An 
extended  presentation  of  the  Glazier  thesis  is  contained  in   Stephen   Glazier,  The   Line-Item  Veto: 
Provided  in  the  Constitution  and  Traditionally  Applied,  in  Pork  Barrels  and  Principles:  The  Politics  of 
the  Presidential  Veto  9-16  (National  Legal  Center  for  the  Public  Interest  1988)  [hereinafter  Pork  Barrels). 

Crovitz's  arguments  are  compiled  in  L  Gordon  Crovitz,  The  Line-Item  Veto:  The  Best  Response 
When  Congress  Passes  One  Spending  "Bill"  a  Year,  18  Pcpp.  L  Rev.  43  (1990) 

Charles  Cooper.  The  Line-Item  Veto:  The  Framers'  Intentions,  in  Pork  Barrels,  supra  note  2,  at  29-46. 
Louis  Fisher,  The  Presidential  Veto:  Constitutional  Development,  in  Pork  Barrels,  supra  note  2,  at  17- 
28. 

Forrest  McDonald.  The  Framers'  Conception  of  the  Veto  Power,  in  Pork  Barrels,  supra  note  2,  at  1-8. 
'  Robert  Dole.  Bush  Can  Draw  the  Une.  Wall  St  J,  Jan.  25,  1989,  at  A21. 
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President  Reagan.    When  asked  by  reporters  in  July  1989  about  se- 
curing the  line-item  veto  by  statute  or  constitutional  amendment, 
Mr.  Bush  responded  by  expressing  his  interest  in  the  Glazier  thesis: 
"I'm  sure  you're  familiar  with  the  theory  that  the  President  has 
that  inherent  power,  and  if  I  found  the  proper,  narrowly-defined 
case,  I'd  like  to  try  that  and    let  the  courts  decide  whether  it's 
there."®   In  October  1989,  during  the  annual  enactment  of  the  thir- 
teen appropriations  bills  to  fund  the  federal  government,  the  Wall 
Street  Journal  reported  that  "White  House  spokesmen  .  .  .  said  Mr. 
Bush  is  considering  simply  declaring  that  the  Constitution  gives 
him  the  power"  to  assert  a  line-item  veto  and  thereby  "invit[e]   a 
court  challenge  to  decide  whether  he  has  the  right."^ 

Senator  Edward  Kennedy,  a  member. of  the  Senate  Judiciary 
Committee,  responded  to  these  executive  rumblings  by  soliciting 
from  Professors  Laurence  Tribe  of  Harvard  and  Philip  Kurland  of 
the  University  of  Chicago  a  legal  opinion  on  the  constitutionality 
of  the  inherent  line-item  veto.  Their  conclusion,  which  Senator 
Kennedy  inserted  into  the  Congressional  Record  on  October  31,  1989, 
was  that  "any  attempt  to  exercise  such  a  'line-item  veto*  would  be 
clearly  unconstitutional. "^°  Within  two  weeks,  two  distinguished 
conservative  lawyers  who  served  in  the  Reagan  Justice 
Department,  Bruce  Fein  and  William  Bradford  Reynolds,  similarly 
asserted  in  print  that  all  arguments  in  favor  of  the  inherent  line- 
item  veto  "have  been  wholly  discredited"  and  that  such  an  asser- 
tion of  power  by  the  President  would  be  unconstitutional.'^  But 
the  prospect  of  President  Bush  acting  upon  the  Glazier  thesis  also 
elicited  an  imposing  intellectual  ally.  On  November  20,  1989, 
Representative  Thomas  J.  Campbell  of  California,  a  member  of  the 
House  Judiciary  Committee  who  was  formerly  a  Supreme  Court 
clerk  and  a  law  professor  at  Stanford  University,  introduced  a 
resolution  co-sponsored  by  five  other  representatives  urging: 
"That,  for  the  purpose  of  determining  the  constitutionality  of  the 
line-item    veto,    the    House    of   Representative    encourages   the 

o 
Owen  Ullmann  &:  Ellen  Warren.  Interview  wiih  President  George  Bush,  at  the  White  House  (July  25, 

1989)  (transcript  copy  on  file  with  the  office  of  the  White  House  Press  Secreury). 
q 

Gerald  Seib.  If  Bush  Tests  Constitutionality  of  Line-Item  Veto,   Reverberations  Could  Transform 

Government,  Wall  St.  J..  Oct.  30,  1989,  at  A12. 

*°  Letter  from  Laurence  H.  Tribe  and  Philip  B.  Kurland  to  Senator  Edward  Kennedy  (Oct.  31,  1989), 
reprinted  in  135  Cong.  Rec.  514,387  (daily  ed.  Oct.  31.  1989)  (hereinafter  Tribc-Kurland  Letter).  But  see 
Sidak  &  Smith,  supra  note  *. 

Bruce  Fein  &  William  Bradford  Reynolds,  Wishful  Thinking  on  a  Line-Item  Veto.  Legal  Times,  Nov. 
IS,  1989.  at  20. 
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President  to  execute  a  line-item  veto.''^^ 

In  an  article  published  in  the  Northwestern  University  Law  Review 
in  1990,  we  criticized  as  superficial  the  conclusory  legal  analysis 
provided  to  Senator  Kennedy  by  Professors  Tribe  and  Kurland.^' 
We  argued  that,  although  it  is  quite  possible  that  the  President 
lacks  the  implied  power  under  the  Constitution  to  exercise  any 
form  of  item  veto,  Professors  Tribe  and  Kurland  overstated  their 
case  when  they  declared  that  the  exercise  of  such  a  veto  "would 
clearly  be  unconstitutional."  At  the  same  time,  we  showed  that 
the  argument  in  favor  of  there  being  an  inherent  line-item  veto  in 
the  Constitution  was  more  subtle  than  Mr.  Glazier's  original  op-ed 
piece  suggested  three  years  earlier,  and  that  the  debate  over  the 
Glazier  thesis  had  ignored  or  obscured  a  more  fundamental  ques- 
tion of  constitutional  interpretation  of  the  veto  power:  Does  the 
scope  of  the  veto  power  expand  and  contract  concomitantly  with 
the  definition  of  a  bill?  When  one  searches  for  a  constitutional 
principle  that  affirmatively  permits  Congress  to  attempt  to  un- 
dermine the  veto  but  forbids  the  President  to  respond,  we  argued, 
one  begins  to  suspect  that  this  project  is  at  least  as  difficult  as  de- 
fending the  inherent  line-item  veto.  This  view  suggests  that,  while 
Congress'  constitutional  power  to  define  a  "bill"  is  a  living,  grow- 
ing thing,  the  President's  authority  to  interpret  the  veto  power  is 
noL  We  briefly  discuss  the  substance  of  our  legal  analysis  in  Part  II 
of  this  Essay. 

The  prospect  that  President  Bush  might  exercise  an  inherent 
line-item  veto  was  buoyed  by  his  repeated  use,  beginning  method- 
ically and  without  fanfare  in  November  1989,  of  presidential  sign- 
ing statements  to  excise  sections  of  bills  that  he  believed  were  un- 
constitutional on  their  face  because  they  impeded  the  executive's 
duties  and  prerogatives  under  article  II  of  the  Constitution.'''  As 
we  have  previously  explained  in  detail,'^  this  practice  is  an  item 
veto  only  in  a  functional  sense,  and  originates  in  the  President's 
duties  to  faithfully  execute  the  law'^  and  to  preserve,  protect,  and 


'2  H.R.  Res.  297.  lOlsi  Cong..  1st  Scss.  (Nov.  20.  1989). 
Sidak  &  Smith,  supra  note  *. 

See  id.  at  457-60;  Statement  on  Signing  the  Treasury,   Postal  Service  and   General   Government 
Aporopriations  Act,  1990  (Nov.  3,  1989).  1989-2  Pub.  Papers  1448,  1449. 

^^  Sidak  &  Smith,  supra  note  '.  at  452-60;  J.  Gregory  Sidak,  The  President's  Power  of  the  Purse.  1989 
Duke  LJ.  1162.  1213-14  (1989);  J.  Gregory  Sidak.  Spending  Riders  Would  Unhorse  the  Executive.  Wall  St. 
J..  Nov.  2,  1989.  at  A18. 

'*  U.S.  Const,  art.  U,  §  3.  d.  4. 
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defend  the  Constitution ^'^ — both  of  which  are  duties  found  in 
Article  II,  not  Article  I.  Although  it  does  not  derive  from  the 
President's  veto  power,  this  power  of  "constitutional  excision,"  as 
we  call  it,  Is  nonetheless  an  example  of  the  President  construing  his 
constitutional  role  in  the  law-making  process  somewhat  more  ex- 
pansively in  a  way  that  responds  to  the  tendency  of  legislative 
bundling  to  produce  harmful  laws.  Starting  in  November  1989, 
President  Bush  consequently  declared  dozens  of  provisions  in  om- 
nibus bills  affecting  presidential  powers  to  be  "precatory"  or 
"advisory,"  if  not  entirely  null  and  void.  Speaking  on  May  10, 
1991,  at  Princeton  University,  he  said  that  "on  many  occasions 
during  my  Presidency,  I've  stated  that  statutory  provisions  that 
violate  the  Constitution  have  no  binding  legal  force. "^^  Mr.  Bush 
made  that  statement  while  summarizing  his  view  of  the  Presidency 
as  follows: 

Presidenls  define  themselves  through  their  exercise  of  Presidential 
power.  They  must  use  their  special  authority  to  serve  the  whole 
Nation  in  matters  of  foreign  and  domestic  policy.  They  must  set  a 
tone  for  governance,  at  once  leading  the  people,  yet  following  their 
desires.  They  must  preserve,  protect  and  defend  the  Constitution. 
And  they  must  encourage  deliberative  behavior  on  the  part  of 
Congress. 

In  the  same  speech,  Mr.  Bush  said  that  a  line-item  veto  would 
give  him  the  power  to  prevent  wasteful  federal  spending  "to 
study  cow  belches,  or  a  Lawrence  Welk  museum,"  and  he  noted 
portentously:  "Some  believe  that  I  already  have  that  power  under 
the  Constitution."^ 

Presumably  responding  to  this  tantalizing  passage  in  President 
Bush's  Princeton  speech,  Representative  Campbell  again  intro- 
duced on  May  14,  1991  a  resolution  urging  Mr.  Bush  to  exercise  a 
line-item  veto  for  purposes  of  creating  a  test  case.^'  Mr.  Campbell 
said  on  the  House  floor  that  the  line-item  veto  is  "a  power  that  I 
believe  the  President  already  has,"  and  he  urged  President  Bush 


''ld..§  I.cl.  8. 

'*  Remarks  at  Dedication  Ceremony  of  the  Social  Sciences  Complex  at   Princeton   University  in 
Princeton.  New  Jersey  (May  10.  1991).  in  1991-1  Pub.  Papers  496,  499  [hereinafter  Princeton  Speech). 

19  Id. 

20  Id. 

21  H.R.  Res.  152.  102d  Cong..  1st  Sess.  (May  15.  1991). 
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"to  exercise  his  inherent  authority  to  use  a  bit  of  discretion  and 

single  out  those  parts  of  a  bill  on  which  money  really  ought  not  be 

spent  and  at  the  same  time  let  the  other  parts  of  the  bill  become 
law.  "22 

Within  six  months,  however,  the  likelihood  that  President  Bush 
would  ever  create  a  test  case  for  the  inherent  line-item  veto  had 
collapsed.  In  the  early  fall  of  1991,  Attorney  General  Richard 
Thornburgh  resigned  to  run  for  the  United  States  Senate  seat 
made  vacant  by  the  sudden  death  of  Senator  John  Heinz  of 
Pennsylvania.  President  Bush  nominated  as  Mr.  Thornburgh's  suc- 
cessor Deputy  Attorney  General  William  P.  Barr,  who  previously 
had  been  Assistant  Attorney  General  in  charge  of  OLC,  where  he 
had  ordered  a  reexamination  of  the  constitutionality  of  the  inher- 
ent line-item  veto.  On  November  13,  1991,  during  his  confirmation 
hearings  to  be  Attorney  General,  Mr.  Barr  repudiated  the  theory 
of  the  inherent  line-item  veto  when  responding  to  a  question  from 
Senator  Joseph  Biden,  Chairman  of  the  Senate  Judiciary 
Committee,  concerning  the  President's  use  of  legal  arguments  to 
expand  executive  power: 

You  know  that  there  was  a  lot  of  writing  in  the  literature  among 
scholars  that  there  is  an  inherent  line-item  veto.  That  would  have 
shifted  a  tremendous  amount  of  power  just  by  interpretation  to  the 
Executive.  It  is  one,  as  a  matter  of  policy,  I  think  the  Executive 
should  have,  personally.  I  think  that  the  President  should  have  a 
line-item  veto.  But  I  looked  at  that  issue  and  I  looked  at  it  hard  and 
spent  a  lot  of  time  having  people  research  it  In  fact,  we  went  back 
to  ancient  English  and  Scottish  constitutions  and  precedents  and  so 
forth.  I  found  no  basis  for  an  inherent  line-item  veto  in  the 
Constitution.  2* 

This  concession  by  Mr.  Barr,  who  was  unanimously  confirmed 
by  the  Senate,24  is  curious  for  two  reasons.  First,  Chairman  Biden 
did  not  explicitly  ask  Mr.  Barr  about  the  inherent  line-item  veto: 
Mr.  Barr  volunteered  this  answer.  Second,  Mr.  Barr's  concession 
was  tantamount  to  a  major  policy  pronouncement  of  the  Bush 
Administration,  one  which  someone  possessing  the  political  discre- 


22  1S7  Cong.  Rec.  HS029  (daily  cd.  May  14.  1991). 

Confirmation  Hearings  on  Federal  Appointment — William  P.   Barr:  Hearings  Before  the  Sen. 
Comm.  on  the  Judiciary  (pt.  2).  102d  Cong..  1st  Scss.  144  (1991). 


24 


137  Cong.  Rec.  S17.228-32  (daily  ed.  Nov.  20.  1991). 
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tiori  necessary  to  be  nominated  to  be  Attorney  General  presum- 
ably would  not  make  spontaneously,  without  the  President's 
knowledge  and  consent. 

The  debate  over  the  inherent  line-item  veto  thus  ended  with  a 
whimper.  In  his  State  of  the  Union  Address  on  January  28,  1992, 
President  Bush  challenged  Congress  to  enact  his  legislative  pro- 
gram, including  his  plan  to  "freeze  all  domestic  discretionary  bud- 
get authority.""  With  rhetorical  allusion  to  the  ultimatum  pre- 
sented to  Saddam  Hussein  before  the  United  States  unleashed 
Operation  Desert  Storm,  Mr.  Bush  warned  that  "the  battle  is 
joined"  if  by  March  20,  1992  Congress  had  not  passed  his  legislative 
program. 2^  "And  you  know,"  he  added,  "when  principle  is  at 
stake  I  relish  a  good,  fair  fight."^'  Mr.  Bush -did  not  say  what  he 
intended  to  do  if  Congress  flouted  his  ultimatum,  but  speculation 
arose  that  he  might  create  a  test  case  by  vetoing  some  carefully 
chosen  line  item  of  pork-barrel  spending,  such  as  the  funding  to 
construct  a  Lawrence  Welk  Museum,  which  had  appeared  in  the 
prior  year's  appropriations  bill  for  the  Department  of 
Agriculture.^ 

The  days  leading  up  to  the  expiration  of  the  March  20  deadline 
provide  perhaps  the  strongest  indication  that  the  President's  exer- 
cise of  an  inherent  line-item  veto  would  have  appreciably  altered 
the  allocation  of  political  power  on  matters  of  federal  spending. 
On  March  17,  1992,  Senator  Robert  Byrd  of  West  Virginia, 
Chairman  of  the  Senate  Appropriations  Committee,  presented  on 
the  Senate  floor  an  elaborate  denunciation  of  the  line-item  veto 
and  of  the  Glazier  thesis  in  particular,  which  subsequently  ran  ten 
printed  pages  in  length  in  the  Congressional  Record.^^  "Some  of  our 
colleagues  here  in  the  Senate,"  Mr.  Byrd  warned,  "are  urging  the 
President  to  go  ahead  and  exercise  line-item  veto  authority,  .  .  . 
thus  precipitating  a  court  case."^  After  making  detailed  arguments 
about  the  meaning  of  the  text  of  Article  I,  Section  7,  Clauses  2  and 


Address  Before  ajoini  Session  of  the  Congress  on  the  State  of  the  Union,  28  Weekly  Comp.  Prcs. 
Doc.  170.  176  (Jan.  28.  1992). 

^Id.  at  174. 

27  Id. 

2^  See  1S8  Cong  Rcc.  E602  (daily  ed.  Mar.  10.  1992)  (remarks  of  Rep.  Gerald  B.H.  Solomon);  George 
F.  Will.  Lawrence  Welk  and  Line  hems.  Wash.  Post,  Feb.  2S,  1992,  at  C7. 

^  158  Cong.  Rec.  S5737.  S37S8-50  (daily  ed.  Mar.  17,  1992). 

-*'  Id.  ai  S37S8. 
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3,'^  and  after  calling  the  Glazier  thesis  "pure  fantasy"  and  "the 
wildest  flight  of  the  imagination/'^  Senator  Byrd  quoted  the 
passage  that  we  have  quoted  above  from  the  confirmation  testi- 
mony of  Attorney  General  Barr**  and  then  warned:  "I  believe  that 
President  Bush — any  President — would  be  ill-advised  to  attempt  a 
court  case  in  a  vain  search  for  line-item  veto  authority  in  the 
words  and  phrases  of  Article  I,  Section  7,  of  the  Constitution."'* 
Although  Senator  Byrd  concluded  that  "[n]o  amount  of  digging 
will  unearth  that  which  is  not  there,"'^  it  is  telling  that,  five  years 
after  being  dropped  over  the  transom  at  the  White  House,  the 
Glazier  thesis  would  still  deserve  to  have  heaped  upon  it  so  much 
scorn  in  the  Congressional  Record  by  the  Chairman  of  the  Senate 
Appropriations  Committee,  the  single  most  powerful  person  in  the 
process  of  allocating  federal  largess. 

When  the  March  20  deadline  arrived  and  Congress  had  neither 
passed  President  Bush's  legislative  program  nor  frozen  domestic 
discretionary  spending,  Mr.  Bush  did  not  respond  by  creating  a 
test  case  for  the  Glazier  thesis.  Instead,  he  followed  Senator 
Byrd's  advice  and  publicly  repudiated  the  theory  that  the 
Constitution  confers  on  the  President  an  inherent  line-item  veto. 
On  March  20,  the  very  day  of  the  deadline  he  had  announced  in 
such  ominous  tones.  President  Bush  announced: 

Some  argue  that  the  President  already  has  that  authority,  the  line- 
item  veto  authority,  but  our  able  Attorney  General,  in  whom  I  have 
full  confidence,  and  my  trusted  White  House  Counsel,  backed  up 
by  legal  scholars,  feel  that  I  do  not  have  that  line-item  veto  author- 
ity. And  this  opinion  was  shared  by  the  Attorney  General  in  the 
previous  administration. '^ 

Consequently,  he  argued,  "the  American  people"  should 
"demand  that  a  President  be  given  line-item  veto  authority  legisla- 
tively or,  if  necessary,  by  changing  the  Constitution. "'' 
Remarkably,  in  the  same  paragraph  in  which  he  buried  the  possi- 

'^  Id.  ai  SS739-»2. 
'2  Id.  at  SS740,  S3742. 
"  Id.  at  SS742. 
"id. 

Address  to  the  Republican  Members  of  Congress  and  Presidential  Appointees,  28  Weekly  Comp. 
Prcs.  Doc.  510.  512  (Mar.  20.  1992). 
"id. 
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bility  that  a  test  case  might  establish  that  the  Constitution  has  al- 
ready given  the  President  the  line-item  veto,  Mr.  Bush  nonetheless 
called  that  power  "essential"  and  concluded:  "I  need  it  now."'® 


II.  The  President's  Power  to  Unbundle  Legislation 


"Veto" — the  Latin  word  for  "I  forbid" — is  not  in  the 
Constitution.  The  President's  veto  powers  do  not  even  appear  in 
Arucle  II,  which  creates  the  executive  and  defines  his  dudes  and 
prerogatives,  but  rather  in  Clauses  2  and  3  of  Arucle  I,  Section  7. 
In  relevant  part,  Clause  2  provides: 

Every  Bill  which  shall  have  passed  the  House  of  RepresenUtives  and 
the  Senate,  shall,  before  it  become  a  Law,  be  presented  to  the 
President  of  the  United  States;  If  he  approve  he  shall  sign  it,  but  if 
not  he  shall  return  it,  with  his  Objections  to  the  House  in  which  it 
shall  have  originated,  who  shall  enter  the  Objections  at  large  on 
their  Journal,  and  proceed  to  reconsider  iL  '^ 

This  provision  is  commonly  called  the  Presentment  Clause. 
Clause  3  is  an  analogous  provision  requiring  the  presentment  to  the 
President  of  "Every  Order,  Resolution,  or  Vote,  to  Which  the 
Concurrence  of  the  Senate  and  House  of  Representatives  may  be 
necessary.  .  .  ."^ 

Throughout  the  Constituuonal  Convendon,  the  framers  called 
the  veto  either  the  President's  "negative,"  or  the  "revisionary 
check"  or  "revisionary  power. "*^  On  August  15,  1787,  one  month 
before  the  Convention  completed  its  work  and  adjourned,  the 
framers  approved  the  Presentment  Clause, ''^  which  was  then 
phrased  in  terms  of  every  bill  being  presented  "to  the  President  of 
the  United  States  for  his  revision."^'  It  was  the  Convention's 
Committee  on  Style  who  changed  the  wording  of  the  Presentment 
Clause  after  the  Convention's  approval  of  it,  thus  deleting  its  sev- 

'^  U.S.  Consi.  art.  I.  §  7.  cl.  2. 
40  Id.,  cl.  3. 

4'  James  Madison.  Notes  of  Debates  in  the  Federal  Convention  of  1787.  66.  628-29  (Ohio  U.  Press  1966) 
(1840). 

"•2  Id.  at  465. 

4*  Id.  at  58&^9  (Aug.  6,  1787  draft  constitution). 
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eral  intriguing  references  to  the  President's  "revision"  of  a  bill  pre- 
sented to  him.** 

Thus,  one  serious  interpretative  issue  over  which  even  the  most 
devout  originalists  can  reasonably  disagree  is  the  meaning  and 
scope  of  "revision"  in  the  minds  of  the  framers.  If  revision  meant 
only  "review,"  it  would  be  harder  to  construct  a  textual  argument 
supporting  an  inherent  item  veto  (of  any  form,  not  simply  of  the 
line-item  variety)  than  if  revision  meant,  as  Blackstone  used  the 
word  in  1768,  "critical  or  careful  examination  or  perusal  with  a 
view  to  correcting  or  improving."^ 

We  know  from  the  writings  of  Madison  and  Hamilton  that  the 
framers  intended  the  veto  to  serve  two  functions:  to  protect  the 
Presidency  from  the  encroachment  of  the  legislative  branch  and  to 
prevent  the  enactment  of  harmful  laws.^^  The  line-item  veto,  by 
which  the  President  would  be  empowered  to  veto  individual  lines 
of  spending  in  appropriations  bills,  is  one  method  by  which  the 
President  might  achieve  the  second  of  these  objectives.  A  more 
general  method  is  the  subject  veto,  which  would  empower  the 
President  to  unbundle  non-germane  provisions  presented  to  him  in 
a  single  "bill"  and  veto  or  ratify  each  one  separately.  The  subject 
veto  would  apply  to  more  than  merely  appropriations  bills. 

To  what  extent  may  the  President,  without  further  constitu- 
tional or  statutory  authorization,  unbundle  legislation  presented  to 
him  by  Congress?  This  is  the  larger  and  more  enduring  question 
raised  by  the  five-year  debate — now  evidently  concluded  by 
politicians,  if  not  by  legal  and  historical  interpreters  of  the 
Constitution— over  whether  that  document  implicitly  confers  on 
the  President  a  line-item  veto.  Whether  the  President  has  the 
power  to  unbundle  legislation  in  some  manner  turns  on  esoteric 
questions  of  textual  and  historical  interpretation,  and  of  structural 
inference,  to  which  we  can  only  advert  briefly  here,  but  which  we 
have  addressed  in  detail  previously.^'  Among  these  questions  are: 
What  is  a  "bill"?    What  did  the  framers  mean  by  the  "revisionary 

*^  See  United  States  v.  Weil.  29  Ct.  Q.  523.  545  (1894). 

13  Oxford  English  Dictionary  833  (2d  ed.  1989).  The  issue  is  even  more  complicated  than  this  and 
requires  one  to  parse  the  New  York  Constitution  of  1777  and  the  Massachusetts  Constitution  of  1780. 
Although  such  analysis  is  beyond  the  scope  of  this  Essay,  see  the  discussion  in  Sidak  &  Smith,  supra  note 
*,  at  445-45  and  the  references  cited  there. 

Madison,  supra  note  41,  at  629  (remarks  of  James  Madison),  The  Federalist  No.  73,  at  492.  495 
(Alexander  Hamilton)  (Jacob  Cooke  ed.,  1%1). 

Sec  Sidak.  8c  Smith,  supra  note  •.  ' 
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power,"  which  was  their  name  for  the  veto?  Did  the  framers 
comprehend  omnibus  appropriations  bills  of  the  sort  that  are 
commonplace  today?  Was  the  practice  of  impoundment,  out- 
lawed by  Congress  in  1974,  essentially  a  line-item  veto  under  a  dif- 
ferent name?  Is  the  power  of  severability  limited  to  the  judiciary, 
or  may  the  President  exercise  it  also,  and,  if  so,  in  what  manner 
and  subject  to  what  constraints?  Viewed  on  this  plane,  the  line- 
item  veto  is  considerably  less  interesting  than  the  subject  veto. 

The  term  "line-item"  refers  to  the  level  of  detail  found  in  ap- 
propriations bills,  which  corresponds  to  the  different  "lines"  of 
spending  proposed  in  the  federal  budget  and  subject  to  congres- 
sional approval  under  the  appropriations  clause.*^  Line  items  are 
what  one  state  supreme  court  has  called  "separable  fiscal  units.  ""^^ 
The  line-item  veto  would  function  as  the  veto  power  does  cur- 
rently in  that  the  President  could  veto  an  individual  line  item  of 
spending  in  an  appropriations  bill  for  the  same  reasons  that  he 
could  veto  anything  else — because  the  spending  in  that  line  item 
would  disserve  his  agenda,  waste  taxpayers*  money,  or,  in 
Hamilton's  words,  expose  "the  community  [to]  the  effects  of  fac- 
tion, precipitancy,  or  .  .  .  any  impulse  unfriendly  to  the  public 
good,  which  may  happen  to  influence  a  majority"  of  Congress.^" 

Skeptics  of  the  inherent  line-item  veto  frequently  ask:  Why,  if 
such  power  is  embedded  in  the  Consutution,  was  it  never  un- 
earthed before  Mr.  Glazier  wrote  to  President  Reagan  two  hun- 
dred years  after  the  Convention  of  1787?  Why,  for  example,  did 
the  drafters  of  the  Confederate  Constitution  in  1861,  who  hewed 
closely  to  the  United  States  Constitution  except  on  matters  of  ex- 
ecutive power,  add  an  explicit  line-item  veto  for  their  President  if 
the  Convention  of  1787  had  already  provided  for  this  power? ^^ 
The  standard  response  has  become  that  the  line-item  veto  has  in- 
deed been  exercised,  only  under  the  name  of  impoundment,  the 
practice  by  which  Presidents  selectively  refuse  to  spend  appropri- 
ated funds.  Proponents  of  the  implicit  line-item  veto  cite  the  cus- 
tom of  presidential  impoundment,  which  ended  when  Congress 
enacted  the  Impoundment  Control  Act  of  1974  over  President 

48 

U.S.  Const,  art.  I,  §  9.  cl.  7.   See  generally  Sidak,  The  President's  Power  of  the  Purse,  supra  note  15. 

^^/n  re  Opinion  of  the  Justices.  2  N.E.2d  789.  790  (Mass.  1936). 

Hamilton,  jupra  note  46.  at  492.  495. 

Confederate  ConsL  aru  I.  S  7.  d.  2  (1861).  re^Tilarf  in  1  The  Messages  and  Papers  of  Jefferson  Davis 
and  the  Confederacy  37-54  (1966)  (John  Richardson  ed.  1905).  Senator  Byrd.  for  example,  asks  this 
question.    158  Cong.  Rec.  S3740  (daily  ed.  Mar.  17.  1992)  (statement  of  Sen.  Eyrd). 


78 

50  Journal  of  Law  6f  Politics  [Vol.  IX:39 

Nixon's  veto, ^2  ^s  evidence  rebutting  the  historical  assertion  that 
no  President  has  ever  asserted  the  right  to  exercise  a  line-item  veto. 
Representative  Campbell  goes  a  step  further  and  maintains  that  it 
is  Congress*  enactment  of  the  Impoundment  Control  Act,  and  not 
the  President's  exercise  of  an  inherent  line-item  veto,  which  rests 
on  shaky  constitutional  ground.^^ 

Impoundment  and  the  line-item  veto  differ  crucially,  however, 
in  that  impoundment  permits  the  President  to  convert  his  veto  of  a 
line  item  from  a  discrete  variable  (limited  solely  to  the  choice  be- 
tween ratificadon  and  veto)  to  a  condnuous  variable,  whose  mag- 
nitude in  dollars  the  President  can  adjust  at  his  discretion.  The 
pure  line-item  veto,  by  contrast,  simply  permits  the  President  to 
exercise,  on  a  disaggregated  basis,  a  discrete  choice  between  ratifi- 
cation and  veto:  Either  all  or  none  of  the  funds  appropriated  in  a 
given  line  item  will  be  spent.  Furthermore,  Congress  could  over- 
ride a  line-item  veto,  whereas  once  funds  were  impounded. 
Congress  would  be  powerless  to  cause  them  to  be  spent.  In  this  re- 
spect, the  impoundment  power  appears  greater  than  the  line-item 
veto,  though  this  appearance,  of  course,  does  not  in  itself  imply 
that  the  President  necessarily  has  the  lesser  line-item  veto  author- 
ity. It  does,  however,  mitigate  the  alarming  claims  of  Senator 
Byrd  and  others  that  the  line-item  veto  would  constitute  a  radical 
and  unprecedented  shift  in  power  from  the  legislative  to  executive 
branch  of  the  federal  government.  Even  this  difference  between 
impoundment  and  the  line-item  veto  might  be  eliminated  if  a 
President  claimed  that  he  had  the  power  to  veto  portions  of  lines  in 
appropriations  bills,  a  power  that  may  seem  extraordinary,  but 
which  on  its  face  may  not  be  far  outside  the  revisionary  power 
that  the  firamers  envisioned. 

It  is  at  this  point  that  the  debate  on  the  line  item-veto  reduces  to 
a  stalemate.  It  is  useful,  therefore,  to  consider  the  question  of  pres- 
idential unbundling  of  legislation  at  a  level  of  greater  generality. 
In  his  Princeton  speech.  President  Bush  said  that  "when  Congress 
bundles  up  a  series  of  unrelated  measures  and  calls  it  a  single  bill,  it 
frustrates  the  President's  constitutional  role  in  resisting  the  influ- 


^^Pub.  L  No.  93-544.  88  Stau  297  (1974)  (codified  at  2  U.S.C.  §§681-88  (1988)). 

^'  1S7  Cong.  Rcc.  H3030  (daily  ed.  May  14,  1991)  (siatemeni  of  Rep.  Campbell)  ("Prcsideni  Nixon  was 
at  his  weakest,  and  the  Congress  took  back  his  (impoundment)  power  which  I  believe  the  Constitution 
gave  him.    So  I  believe  the  Congress  took  that  power  back  erroneously.'). 
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ence  of  special  interests.""  This  perceived  problem  is  not  limited 
to  appropriations  bills,  nor  would  it  necessarily  be  remedied  by 
resort  to  a  line-item  veto.  "It  is  often  impractical  to  veto  a 
tremendous  bill,  a  major  bill,  especially  an  appropriations  bill," 
Mr.  Bush  said,  "because  of  unrelated  riders  that  would  never  stand 
a  chance  on  their  own.""  To  the  extent  that  it  requires  counter- 
vailing action,  this  condition  calls  for  a  subject  veto,  which  would 
permit  the  President  to  enforce  a  germaneness  requirement  for  leg- 
islation by  unbundling  omnibus  legislation  into  components  ad- 
dressing single  subjects.  It  might  be  that  President  Bush  was  signal- 
ing in  his  Princeton  speech  his  belief,  at  least  as  of  May  1991,  that 
the  Constitution  gave  him  an  inherent  veto  over  non-germane  pro- 
visions in  a  single  bill. 

The  subject  veto  is  more  easily  defended  as  an  implied  presi- 
dential power  than  is  the  line-item  veto  because  the  former  can  be 
said  merely  to  respond  to  the  tactic  of  bundling  legislation. 
Viewed  in  these  terms,  a  subject  veto  arguably  does  no  more  than 
restore  the  veto  power  to  the  scope  originally  intended  by  the 
framers.  But  the  subject  veto  does  introduce  an  intriguing  quesdon 
worthy  of  serious  constitutional  analysis:  What  is  a  "bill"? 

Professors  Laurence  Tribe  and  Philip  Kurland  believe  a  bill  to 
be  whatever  Congress  calls  a  bill.^^  Evidently,  they  believe  that 
there  are  no  constitudonal  limits  on  the  deg^ree  to  which  Congress 
may  diminish  the  effectiveness  of  the  President's  veto  power  by 
wrr.pping  bills  together  in  large  packages.  We  consider  it  more 
plausible  that  the  Consdtudon  envisions  some  limit  to  the  size  and 
scope  of  a  bill.  Otherwise,  as  Congress  bundled  more  and  more 
proposed  laws  into  a  single  so-called  "bill,"  it  could  diminish  the 
President's  ability  to  exercise  the  veto  power  to  a  degree  that 
would  seem  inconsistent  with  the  consutuuonal  order  contem- 
plated by  the  framers.  In  the  extreme  case.  Congress  could  take  an 
enure  session's  work  and  package  it  into  a  single  piece  of  omnibus 
legislation,  which  Congress  very  nearly  did  in  the  fall  of  1987, 
when  it  combined  all  thirteen  annual  appropriations  bills  into  an 
omnibus  continuing  resolution  to  fund  the  federal  government  for 
fiscal  year  1988." 

Princeton  Speech,  supra  noie  18,  ai  499. 
»Id. 

Tribe-Kurland  Letter,  supra  note  10. 
Continuing  Appropriations,  Fiscal   Year    1988:  Joint  Resolution   Making  Further   Continuing 
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The  Tribe-Kurland  view  assumes  away  the  underlying  constitu- 
tional question  of  whether  Congress  has  really  presented  the 
President  with  a  single  "bill"  when  it  presents  omnibus  legislation. 
Indeed,  one  intriguing  possibility,  particularly  in  the  case  of  exces- 
sively bundled  legislation,  is  that  the  President  could  refuse 
Congress*  tender  of  what  it  called  a  bill.  The  President  could  re- 
frain from  returning  this  legislative  product  to  the  house  in  which 
it  originated  and  simply  issue  a  public  statement  asserting  that  the 
product  was  not  a  bill,  order,  resolution,  or  vote  that  had  started 
the  presentment  process  under  Article  I,  Section  7.  The  irony  of 
this  presidential  strategy  is  that  by  refraining  from  claiming  the  ex- 
istence of  an  inherent  line-item  or  subject  veto  under  the 
Constitution,  and  by  instead  relying  on  a  theory  of  defective  ten- 
der, the  President,  if  successful,  could  magnif)'  the  veto  power  as 
it  is  currently  understood,  causing  its  effect  to  resemble  more 
closely  the  "absolute  negative"  of  the  British  Crown,  which  the 
framers  disfavored.^^ 

Put  somewhat  differently,  the  Tribe-Kurland  view  of  legislative 
bundling  fails  to  discuss  whether  the  scope  of  the  veto  power  may 
expand  and  contract  concomitantly  with  the  definition  of  a  bill. 
The  limited  discussion  of  legislative  bundling  during  the 
Constitutional  Convention  in  1787  revealed  a  fear  that  the  House 
might  abuse  its  power  to  originate  money  bills  so  as  to  force  un- 
palatable legislation  on  the  Senate.  ^^  If  the  framers  were  con- 
cerned that  legislative  bundling  might  compromise  bicameralism 
and  permit  the  House  to  coerce  the  Senate,  it  follows  a  fortiori  x.\\2ii 
they  would  oppose  the  kind  of  legislative  bundling  that  we  ob- 
serve today,  a  bundling  whose  evident  purpose  is  to  eviscerate  the 
presentment  process  and  thus  permit  the  legislature  to  subjugate 
the  executive.  Surely  the  independence  and  equality  of  the  leg- 
islative, executive,  and  judicial  branches  of  government  were  at 
least  as  fundamental  to  the  framers'  vision  of  the  structure  and 
logic  of  the  Constitution  as  was  the  bicameral  composiuon  of  the 
federal  legislature.  It  seems  possible  that  the  framers  thought  that 
the  executive  branch,  sharing  as  it  does  in  the  legislative  power 
through  its  veto  and  recommendation  functions,  would  respond  in 


Appropriations  for  the  Fiscal  Year  1988.  and  for  Other  Purposes.  Pub.  L.  No    100-202.  101  Stat.  1329 
(1987). 

^  Hamilton,  lupra  note  46.  at  492.  498. 
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Madison,  supra  note  41.  at  44S-44. 
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kind  to  such  legislative  self-aggrandizement,  exercising  its  power  to 
interpret  what  the  Constitution  means  by  a  "bill"  and  exercising 
the  veto  appropriately.  Perhaps  this  is  what  President  Bush  had  in 
mind  during  his  Princeton  speech  in  May  1991,  when  he  stated  that 
bills  larded  with  "unrelated  riders  that  would  never  stand  a 
chance  on  their  own  .  .  .  pose  as  much  of  a  threat  to  Congress  as  to 
the  President."^ 

It  is  frequently  argued  that  the  President  can  possess  no  inherent 
constitutional  power  to  unbundle  and  separately  veto  portions  of 
bundled  legislation  because  the  practice  of  legislative  bundling  was 
common  in  colonial  legislatures  before  the  American  Revolution 
and  consequently  was  a  matter  with  which  the  framers  of  the 
Constitution  were  familiar.^'  Since  they  were  familiar  with  the 
practice,  the  argument  goes,  the  framers  must  have  approved  of  it 
as  necessary  to  check  executive  power.  But  that  is  not  the  end  of 
the  story.  The  question  is  not  whether  the  framers  thought  that 
Congress  has,  as  an  inherent  part  of  the  legislative  power,  the  au- 
thority to  bundle  legislation.  There  is  evidence  that  they  did. 
The  question,  instead,  is  whether  the  framers  also  thought  that  the 
exercise  of  an  item  veto,  in  some  form,  was  a  constitutionally  ap- 
propriate response  to  such  bundling.  Congress'  putative  ability  to 
bundle  legislation  does  not  obviously  exclude  the  President's  puta- 
tive ability  to  unbundle  it.  The  alleged  fact  that  the  framers  un- 
derstood that  a  given  legislative  prerogative — legislative 
bundling — was  subject  to  abuse  hardly  implies  that  they  thought 
the  executive  branch  was  obliged  to  stand  back  and  do  nothing 
while  it  was  abused.  The  text  of  the  Consdtution  is  silent  on  the 
scope  of  both  legislative  bundling  and  the  veto  power.  If  the 
framers  thought  that  bundling  was  permissible,  it  might  have  been 
because  they  thought  that  the  abuse  of  this  power,  in  the  end, 
would  provoke  a  concomitant  exercise  of  the  presidential  veto 
power,  since  the  framers  were  clear  in  their  debates  and  in  The 
Federalist  that  the  first  function  of  the  veto  was  to  protect  the 
President  from  legislative  encroachments.    The  same  constitutional 


Princeton  Speech,  supra  note  18.  ai  499. 

^^  E.g..  Paul  R.  Q.  Wolfson.  Note.  1$  a  Presidenual  Item  Veto  Constitutional?.  96  Yale  L.J.  838.  842-44 
(1987). 
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silence  that  sanctions  the  bundling  of  bill  may  also  sanction  their 
veto  on  something  other  than  an  all-or-nothing  basis.^^ 


III.  The  Politics  of  Unaccountability 


If,  as  we  believe,  the  foregoing  legal  analysis,  even  in  the  abbre- 
viated form  presented  here,  enables  the  theory  of  the  inherent 
line-item  veto  to  pass  the  laugh  test,  why  did  the  Bush 
Administration  not  set  up  a  test  case?  Even  if  Mr.  Bush's  lawyers 
concluded  that  an  inherent  line-item  veto  probably  would  not  be 
sustained  in  court,  why,  as  a  political  matter,  did  President  Bush 
not  continue  to  use  the  threat  of  setting  up  a  test  case  as  political 
leverage  on  Congress  to  cut  spending?  Why  did  he  unilaterally 
sacrifice  the  bargaining  power  that  he  might  derive  from  the  pos- 
sibihty  that  the  inherent  line-item  veto,  like  the  Israeli  nuclear  ar- 
senal, might  exist  and  might  be  unleashed  in  dire  circumstances? 
Finally,  how  will  Bill  Clinton,  the  next  Democrat  to  occupy  the 
White  House,  likely  view  the  inherent  line-item  veto  debate? 

The  unpopularity  in  both  Congress  and  the  White  House  of  the 
item  veto  in  any  form  appears  to  require  some  explanation. 
Unbundling  legislation,  by  any  means,  is  unpopular  in  Congress 
because  the  exercise  of  any  such  power  would  represent  a  signifi- 
cant shift  in  the  current  balance  of  power  between  Congress  and 
the  Presidency.  Although  both  Governor  Clinton  and  President 
Bush  publicly  supported  legislation  or  a  constitutional  amendment 
granting  the  President  a  line-item  veto,  Speaker  of  the  House 
Thomas  Foley  said  on  August  25,  1992  that  he  Vill  oppose  it  no 
matter  who  is  president."^'  If  the  behavior  of  the  various  branches 
of  government,  however,  were  to  be  explained  simply  as  a 
function  of  the  maximization  of  political  power,  one  would  have 
expected  the  White  House  to  pursue  an  item  veto  in  some  form. 

That  this  has  not  been  the  case  suggests  that  the  maximization  of 
power  is  too  simple  an  explanatory  model.  Consider  instead  an 
alternative  hypothesis.  Political  actors,  considered  stylistically, 
seek  not  to  maximize  power  per  se  but  to  maximize  the  difference 


See  Sidak  &:  Smith,  supra  note  •.  at  469-76. 

David  S.  Broder,  Foley  Calls  Spendthrift  Charge  Against  Conifress  a    Biff  Lie.'  Wash.  Posi   Aue.  26 
1992.  at  A2.  -o  c  b  b       . 
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between  power  and  accountability.  Crudely  put,  the  king  will 
prefer  the  regime  in  which  he  can  go  to  war  at  will,  to  the  regime 
in  which  he  can  go  to  war  at  will,  but  if  he  fails  in  the  trial  of  arms, 
he  will  lose  his  head.  He  might  well  prefer  to  the  latter  a  regime  in 
which  he  does  not  have  such  unilateral  power  at  all.  Political  ac- 
tors do  not  necessarily  seek  to  maximize  power  if  by  doing  so  they 
also  increase  their  level  of  accountability  to  the  electorate.  Put 
differently,  political  actors  seek  to  maximize  their  unreviewable  or 
unaccountable  power. 

The  item  veto  in  any  form  would  radically  increase  the  level  of 
the  President's  accountability  for  the  contents  of  legislation  more 
than  it  will  increase  the  President's  power  over  the  contents  of  leg- 
islation. Ever)'  portion  of  an  omnibus  "bill"  that  the  President  did 
not  veto  would  be  legislation  for  which  he  would  have  to  take 
personal  and  political  responsibility.  Members  of  Congress  rather 
disingenuously  attribute  such  responsibility  to  the  President  now 
when  blaming  him  for  the  current  large  federal  budget  deficit. 
However,  anyone  with  any  understanding  of  the  legislative  pro- 
cess knows  that  the  President  cannot  veto  every  legislative  package 
that  contains  spending  of  which  he  disapproves,  unless  he  wishes 
to  degrade  government  from  its  current  partially  disabled  state  to 
one  of  total  paralysis.  Under  the  current  regime  of  extensive 
bundling,  the  President  is,  to  a  significant  extent,  coerced  into  sign- 
ing legislation  that  contains  bills  that  he  would  veto,  or  at  least 
may  claim  that  he  would  veto,  if  presented  separately.  Under  an 
item-veto  regime,  the  President  would  have  no  such  excuses.  The 
President  would  have,  if  he  chose  to  exercise  it,  significantly  more 
power  to  shape  the  final  output  of  the  legislative  process  with  an 
item  veto;  but,  conversely,  he  would  not  be  able  to  blame 
Congress  for  serious  problems  with  that  output. 

Under  a  model  in  which  political  actors  seek  to  maximize  unac- 
countable power,  one  would  not  expect  the  President  to  push 
very  hard  for  an  item  veto.  Rather,  one  would  expect  it  to  be 
used  merely  as  a  bluff,  as  President  Bush  apparently  used  it  to  no 
perceptible  effect.  The  call  for  a  congressionally  enacted  line-item 
veto  or  a  constitutional  amendment  to  provide  for  such  a  power,  a 
plea  publicly  repeated  in  Mr.  Bush's  speech  accepting  the 
Republican  nomination  for  President  in  August  1992,^^  appears,  like 


^^  Remarks  Acccpiing  ihc  Presidential  Nominaiion  ai  ihe  Republican  National  Convention  in  Houston, 
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the  call  for  a  balanced-budget  amendment,  to  be  an  entreaty  that 
the  President  made  in  the  full  confidence  that  it  will  not  be 
granted.  This  recalls  St.  Augustine's  famous  prayer  as  a  young 
man:  "Oh  Lord,  grant  me  chastity — but  not  yet." 

One  would  expect  a  campaign  for  a  presidential  line-item  veto 
to  founder,  not  only  because  the  President's  desire  for  such  a 
power  may  be  qualified,  but  also  because  of  the  absence  of  any  ef- 
fective interest  group  or  rent-seeking  organization  that  would 
strongly  support  an  item  veto.  To  expand  somewhat  on  the 
metaphor  of  logrolling,  the  current  regime  may  be  analogized  to 
two  loggers  who  must  cooperate  with  each  other  in  order  to  fell 
and  remove  the  trees  in  a  forest  that  they  do  not  own.  Each  log- 
ger will  have  to  cooperate  and  make  deals  with  the  other:  "You 
help  me  cut  down  this  tree,  which  I  will  keep,  and  I  will  help  you 
cut  down  that  tree,  which  you  will  keep."  But  this  system  of 
checks  and  balances  between  loggers,  which  is  aimed  at  making 
possible,  and  then  dividing,  the  fruits  of  joint  production,  does 
nothing  to  protect  the  interests  of  the  owners  of  the  forest. ^^  The 
owners,  who  are  the  public  at  large,  the  dispersed  body  of  tax- 
payers and  voters,  face  very  high  transactions  costs  in  attempting 
to  monitor  and  correct  the  behavior  of  their  agents.  Even  if  the 
loggers  are  hired  under  a  two-year,  four-year,  or  six-year  renew- 
able contract,  analogous  to  those  under  which  federal  elective  of- 
ficials are  employed,  there  will  be  ample  opportunity  for  the  log- 
gers to  sell  logs  to  their  friends  or  keep  them  for  themselves  if  the 
group  to  which  they  are  accountable  is  extremely  diffuse  and  un- 
able to  monitor  these  activities  at  a  reasonable  cost.  Neither  logger 
would  want  a  system  under  which  one  could  be  held  personally 
accountable  for  every  log  that  was  chopped  down.  In  any  event, 
the  group  that  would  push  for  such  a  change  is  notoriously  unable 
to  press  its  claims,  as  compared  to  smaller,  more  focused,  and  bet- 
ter organized  groups  with  a  special  interest  in  this  or  that  tree. 

The  general  nature  of  this  problem  of  unaccountability  belies 
the  suspicion  that  proponents  of  the  item  veto  are  merely  partisans 


28  Weekly  Comp.  Prcs.  Doc.  1462.  1465  (Aug,  20.  1992).  For  earlier  calls  by  Presidcni  Bush  for  a  lint^iiem 
veto,  see  Remarks  at  ihe  Annual  Republican  Congressional  Fundraising  Dinner  (June  IS,  1991),  1991-1  Pub. 
Papers  654,  656;  Remarks  Announcing  Federal  Budget  Reform  Proposals  (Apr.  25.  1990),  1990-1  Pub. 
Papers  561.  561;  Address  on  Administration  Goals  Before  a  Join i  Session  of  Congress  (Feb.  9.  1989).  1989-1 
Pub.  Papers  74.  75. 

^^  See  J.  Gregory  Sidak.  War.  Liberty,  and  Enemy  Aliens.  67  N.Y.U.  L    Rev.  (forthcoming  1993);  J 
Gregory  Sidak.  The  Inverse  Coase  Theorem  and  Declarations  of  War.  41  Duke  LJ.  325,  325-27  (1991). 


85 

1992]  The  Inherent  Line-Item  Veto  57 

of  a  Presidency  that  for  three  consecutive  terms  has  been  oc- 
cupied by  Republicans.  Mechanisms  of  accountability  are  indeed 
probably  more  important  if  the  same  party  controls  both  the 
White  House  and  Congress.  Under  such  circumstances,  it  would  be 
even  more  difficult  to  discern  who  should  be  held  accountable  for 
particular  bills.  Under  a  divided  government,  one  can  apply  cer- 
tain rules  of  thumb,  such  as  "qui  bono,"  to  determine  which  party 
at  least  should  be  held  accountable  for  a  bill  that  redistributes  pub- 
lic wealth  to  some  special  interest.  For  example,  a  bill  that  further 
insulates  unionized  workers  from  competition  in  the  labor  market 
might  be  attributed,  with  rough  justice,  to  the  Democrats,  even  if  a 
Republican  President  signed  it  as  part  of  a  large  legislative  package. 
A  bill  that  extends  the  funding  of  a  military  project  of  dubious 
utility  might  be  attributed,  with  rough  justice,  to  the  Republican 
party,  unless  the  spending  is  to  occur  in  the  district  of  a  powerful 
Democratic  member  of  Congress.  The  facts  are  always  more 
complex  than  these  simple  examples  would  suggest,  but  those  bills 
that  are  not  simply  direct  subsidies  to  some  favored  group,  such  as 
beekeepers,  dairy  farmers,  truck  owner-operators,  Chicago  real 
estate  developers,  etc.,  will  usually  have  some  ideological  flavor 
that  indicates  which  coalition  of  rent-seekers,  the  Republicans  or 
the  Democrats,  they  are  intended  to  favor.  In  divided 
government,  one  can  attempt,  if  only  with  limited  success,  to  hold 
officers  of  the  relevant  branch  responsible  for  whatever  set  of  bills 
one  considers  the  most  egregious  violations  of  the  public  trust  by 
rewarding  or  penalizing  officials  on  the  basis  of  party  affiliation. 
When  both  political  branches  are  controlled  by  the  same  party, 
however,  the  legislative  process  will  become  more  cooperative 
and  less  adversarial,  further  diffusing  blame  for  bad  outcomes. 
Devices  of  accountability  are  that  much  more  desirable,  therefore, 
when  the  same  party  controls  both  political  branches  of  govern- 
ment. 

An  item  veto  would  be  especially  perspicacious  in  the  event  a 
modern  liberal  occupies  the  White  House.  Some  contemporary 
politicians  believe  that  carefully  targeted  federal  expenditures, 
euphemized  in  an  election  year  as  "public  investment"  rather  than 
"government  spending,"  can  significantly  benefit  the  national 
economy.  By  directing  subsidies  to  high  technology  industries,  so- 
cially disadvantaged  groups,  and  others,  these  politicians  and  their 
supporters  apparently  hope  to  unlock  economic  potential  that  the 
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capital  market  has  allegedly  neglected. ^^  There  are  many  reasons 
to  doubt  the  effectiveness  of  such  industrial  and  social  policies,  but 
one  of  the  best  has  always  been  that  federal  spending  tends  to  be 
allocated  not  on  the  basis  of  any  technocratically  sophisticated 
plan,  but  rather  according  to  the  existing  allocation  of  political 
power.  Concretely  put,  money  that  is  supposed  to  go  to  repair 
some  vital  piece  of  infrastructure  will  probably  merely  build  an- 
other superhighway  going  nowhere  in  West  Virginia.  For  a 
President  to  have  any  appreciable  effect  on  the  economy  by  tar- 
geting federal  spending  subject  to  real  budget  constraints,  he  will 
need  an  item  veto  or  some  close  substitute,  such  as  the  power  of 
impoundment.  This  power  will  probably  be  necessary  if  federal 
spending  is  to  have  any  of  its  hoped-for  effects. 

There  is  some  reason  to  think  that  the  President  is  somewhat  less 
subject  to  the  influence  of  rent-seekers  than  are  members  of 
Congress.  The  President  serves  subject  to  an  eight-year  term  limi- 
tation. He  cannot  appropriate  funds,  except  perhaps  in  extraor- 
dinary circumstances.^'  Legal  changes  to  create  economic  rents 
for  interest  groups  must  originate  in  Congress  or  a  regulatory 
body,  neither  of  which  (including  those  agencies  internal  to  the 
executive  branch,  such  as  the  Environmental  Protection  Agency  or 
the  Food  and  Drug  Administration)  is  subject  to  very  effective 
presidential  control.  "Lobbyists"  seeking  to  influence  executive 
branch  decision  makers,  and  the  decision  makers  themselves,  are 
subject  to  a  daunting  array  of  congressionally  erected  barriers  to 
entry  into  the  rent-seeking  industry,  from  which,  not  astonishingly. 
Congress  is  immune.^^  While  far  from  completely  effective,  these 
strictures  give  the  President  and  his  officers  a  relative  degree  of 
freedom  to  attempt  to  use  public  money  to  buy  public  goods, 
rather  than  simply  award  it  to  political  supporters  and  other  rent- 
seekers.  This  is  not  intended  as  an  endorsement  of  such  govern- 
ment spending  or  industrial  policy.  Rather,  we  merely  observe 
that  in  the  realm  of  the  second-best,  it  is  probably  better  that  in- 
dustrial and  similar  policies  be  merely  misguided,  rather  than  both 
misguided  and  corrupt. 


""  See.  e.g..  Rudiger  Dornbush,  Why  America  Needs  Clinton's  Economics.  Wall  Si.  J.  .  Aug.  27.  1992.  at 
All. 

See  Sidak.  The  President's  Power  of  the  Purse,  supra  note  15,  at  1 18S-94. 

^  See  J.  Gregory  Sidak..  The  Recommendation  Qause.  77  Geo.  L.J.  2079.  2107-10  (1989). 
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IV.  Conclusion 


One  hypothesis  for  why  President  Bush  publicly  repudiated  the 
theory  of  the  inherent  line-item  veto  is  that  the  theory  lacks  any 
respectable  legal  basis.  Although  this  position  has  been  advanced 
by  the  Justice  Departments  of  Presidents  Reagan  and  Bush,  it  is  a 
caricature  that  cannot  withstand  serious  scrutiny.  The  President's 
power  to  unbundle  legislation  is  an  issue  that  raises  legitimate  and 
subtle  questions  of  constitutional  interpretation.  It  is  no  more 
frivolous  for  the  President  to  create  a  careful  test  case  to  deter- 
mine whether  a  line-item  veto  or  subject  veto  implicitly  exists  in 
the  Constitution  than  it  is  for  him  to  permit  the  Solicitor  General 
to  file  a  brief  in  any  case  implicating  the  separation  of  powers.  If 
President  Bush,  claiming  the  power  to  exercise  an  inherent  line- 
item  veto,  had  eliminated  federal  funding  for  a  Lawrence  Welk 
Museum  and  stopped  at  that,  he  would  have  precipitated  a  test 
case  immediately  affecting  only  a  microscopic  fraction  of  one 
year's  federal  spending.  It  would  have  been  a  controversy,  but 
not  a  crisis,  over  constitutional  interpretation. 

Given  the  improbability  of  Congress  ever  allowing  the  President 
to  acquire  a  line-item  veto,  either  by  statute  or  constitutional 
amendment.  President  Bush's  repudiation  of  the  inherent  line-item 
veto  on  March  20,  1992  suggests  that  he  did  not  consider  acquiring 
a  line-item  veto,  and  using  it  to  cut  federal  spending,  to  be  signifi- 
cant political  priorities  of  his  presidency.  A  line-item  veto  proba- 
bly would  have  subjected  Mr.  Bush  and  future  Presidents  to 
greater  accountability  than  this  additional  increment  of  presiden- 
tial power  would  be  worth  in  terms  of  its  political  benefits  to  any 
of  them.  For  President  Bush,  a  politician  who  emphasized  that 
"when  principle  is  at  stake"  he  "relish [ed]  a  good,  fair  fight, "^^  the 
greater  risk  associated  with  pursuing  a  test  case  on  the  inherent 
line-item  veto  was  not  that  he  might  lose,  but  that  he  might  win. 
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See  supra  note  27. 
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Mr.  SiDAK.  My  first  point  concerns  constitutional  text.  The  pre- 
sentment clause  of  the  Constitution  says  that,  "every  bill,"  passed 
by  both  House  of  Congress  shall  be  presented  to  the  President  for 
his  approval.  But  as  Senator  Thurmond  and  Senator  Specter  noted 
already  this  morning,  the  Constitution  does  not  define  what  a  bill 
is  and,  to  my  knowledge,  the  Supreme  Court  has  never  addressed 
that  question  in  a  case. 

So  does  that  mean  that  only  Congress  can  say  what  a  bill  is,  or 
does  the  President  perhaps  have  some  say  in  the  matter?  His  veto 
powers,  £ifter  all,  appear  in  article  I  of  the  Constitution,  which  con- 
fers legislative  powers.  Perhaps  Congress  may  bundle  separate 
bills  as  much  as  it  likes,  but  the  President  then  may  respond  by 
unbundling  to  some  extent.  Reasonable  minds  may  differ  over  the 
answers  to  such  questions,  but  I  think  it  would  be  an  exaggeration 
for  those  who  disfavor  the  idea  of  an  inherent  line  item  veto  or  sub- 
ject veto  to  assert  that  the  phrase  "every  bill"  is  free  of  ambiguity 
or  to  assert  that  the  notion  of  an  item  veto  lacks  any  mooring  in 
constitutional  text. 

My  second  point  concerns  constitutional  history.  Again,  as  al- 
ready discussed  this  morning  by  the  Senators,  it  is  well  known 
among  those  who  have  studied  the  presentment  process  that  the 
Framers  added  article  I,  section  7,  clause  3  at  the  urging  of  James 
Madison,  who  was  concerned  that  the  President's  veto  could  be  cir- 
cumvented if  Congress  could  call  a  piece  of  legislation  something 
other  than  a  bill  and  thus  permit  it  to  take  effect  without  present- 
ment. 

I  think  this  historical  fact  is  significant.  Suppose,  as  opponents 
of  the  inherent  item  veto  seem  to  assume,  that  Congress  may  bun- 
dle together  essential  and  unessential  legislation  as  much  as  it 
likes,  but  that  the  President  does  not  have  the  ability  to  respond 
by  itemizing  his  veto  to  approve  only  the  essential  parts.  As  such 
bundling  becomes  more  extensive,  there  would  arise  a  problem 
analogous  to  the  diminution  of  the  veto  power  that  Madison  feared 
because  Congress  could  bundle  an  entire  session's  work  into  a  sin- 
gle bill  and  lay  it  on  the  President's  desk. 

My  third  point  concerns  constitutional  structure.  The  Framers 
were  concerned  about  diffusing  power  among  the  branches  and  lim- 
iting the  intrusiveness  of  the  Federal  Government.  They  were  con- 
cerned, too,  about  ensuring  political  accountability  by  making  the 
decisions  of  the  Federal  Gk)vemment  visible  to  the  electorate,  par- 
ticularly in  fiscal  matters. 

For  these  reasons,  it  is  remarkable  today  that  the  President's 
veto  can  be  vitiated  by  large-scale  bundling  of  spending  legislation. 
As  presently  understood,  the  President's  veto  is  ineffectual  in  pro- 
tecting the  electorate  from  costly  special  interest  legislation  tucked 
obscurely  into  an  omnibus  appropriations  bill.  Nor  can  the  veto  be 
used  to  prevent  profligate  spending  and  the  bloating  of  the  Federal 
Government. 

Results  that  are  so  at  odds  with  the  overriding  concerns  of  the 
Framers  should  lead  us  to  ask  the  following  question.  Was  the  Con- 
stitution improvidently  drafted  in  1787  or  is  it  being  incorrectly  in- 
terpreted in  1994? 

My  fourth  and  final  point  concerns  how  we  should  answer  sepa- 
ration of  powers  questions  over  which  reasonable  minds  disagree. 
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If  the  President  believes  that  the  Constitution  might  give  him  the 
power  of  an  item  veto,  I  would  recommend  that  he  set  up  a  test 
case  with  a  fact  pattern  that  minimizes  disruption  to  the  operation 
of  the  Federal  Government  during  the  pendency  of  the  litigation. 
The  case  could  simultaneously  test  several  alternative  theories  of 
an  itemized  veto.  Within  2  years,  the  Supreme  Court  could  resolve 
the  issue  and  further  Congressional  hearings  like  this  one  would 
be  unnecessary. 

The  opportunity  to  create  such  a  test  case  arises  every  fall  when 
we  inevitably  hear  about  wasteful  and  sometimes  nongermane 
items  of  pork  barrel  spending  being  inserted  into  appropriations 
bills.  Depending  on  the  facts,  the  President  could  veto  one  such  line 
of  spending  on  a  line  item  veto  theory  and  another  line  of  spending 
on  a  subject  veto  or  germaneness  theory.  The  republic  would  hardly 
grind  to  a  halt  if  a  line  item  of  spending,  say,  to  build  the  Law- 
rence Welk  Museum  were  held  in  limbo  during  2  years  of  constitu- 
tional litigation. 

In  the  end,  I  would  expect  that  the  Supreme  Court  would  find 
in  such  a  case,  as  it  found  in  INS  v.  Chadha,  that  the  conventional 
wisdom  of  the  Presentment  Clause  has  deviated  from  the  text,  his- 
tory and  structure  of  the  Constitution. 

This  concludes  my  prepared  remarks.  I  regret  that  because  of  my 
travel  plans  I  can't  stay  to  answer  questions,  but  I  would  be  happy 
to  respond  in  writing  to  any  questions  that  the  committee  might 
have. 

Senator  Simon.  We  thank  you,  and  we  may  be  submitting  writ- 
ten questions  to  you.  Thank  you  very  much. 

Mr.  SiDAK.  Thank  you,  Mr.  Chairman. 

Senator  Simon.  Let  me  call  now  on  Walter  Bellinger,  Assistant 
Attorney  Greneral,  who  has  been  in  this  room  more  frequently  when 
he  was  a  professor  of  law  at  Duke  University,  and  I  see  that  he 
has  brought  along  some  reading  in  case  the  hearing  got  a  little  dull 
here,  some  paperbacks  here. 

We  welcome  you. 

Mr.  Dellinger.  I  have.  Senator,  the  Federalist  Papers  and  the 
debates  of  the  Constitutional  convention  just  in  case  we 

Senator  SiMON.  In  case  we  misinterpreted  what  you  have  in  front 
of  you. 

Mr.  Dellinger.  Right. 

Senator  Simon.  All  right.  We  welcome  you  here  and  we  thank 
you  very  much  for  coming. 

STATEMENT  OF  WALTER  DELLINGER,  ASSISTANT  ATTORNEY 
GENERAL,  OFFICE  OF  LEGAL  COUNSEL,  U.S.  DEPARTMENT 
OF  JUSTICE 

Mr.  Dellinger.  Thank  you,  Mr.  Chairman,  Senator  Brown,  Sen- 
ator Specter.  I  am  pleased  to  be  here  today.  This  is  another  of 
those  fascinating  questions  with  which  we  get  to  grapple  in  our 
constitutional  system. 

My  office,  the  Office  of  Legal  Counsel,  has  considered  this  issue 
a  number  of  times  over  the  last  10  years  and  has  carefully  explored 
the  arguments  on  both  sides.  On  every  occasion,  in  different  admin- 
istrations, the  conclusion  has  been  the  same  that  the  Constitution 
does  not  empower  the  President  to  sign  part  of  a  bill  and  return 
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another  part  of  a  bill  to  Congress,  sometimes  referred  to  as  the  line 
item  veto.  This  year  in  my  office,  we  have  undertaken  an  independ- 
ent review  of  this  issue  and  we  have  reached  the  same  conclusion. 

The  incumbent  President,  like  many  of  his  predecessors  over  the 
past  200  years,  has,  no  doubt,  on  many  occasions  wished  that  he 
could  rewrite  and  excise  portions  of  legislation  that  passes  both 
Houses  of  Congress  and  which  comes  to  him  for  approval  or  return. 
Therefore,  I  am  sure  this  President  would  be  happier  to  have  such 
power,  happier  if  the  Constitution  granted  it,  and,  no  doubt,  re- 
grets that  it  does  not.  Nonetheless,  I  think  the  conclusion  is  clear. 

Let  me  first  address  a  question  Senator  Brown  raised  in  his  col- 
loquy with  Senator  Specter  because  I  think  that  Senator  Brown 
really  went  to  one  of  the  strongest  arguments  in  favor  of  the  as- 
sumption that  the  President  has  the  authority  to  veto  a  line  item 
of  a  bill  or  a  portion  of  a  bill,  and  that  is  by  referring  to  the  lan- 
guage of  article  I,  section  7,  clause  3,  which  says,  in  part — and  here 
I  emphasize  "in  part" — it  says,  in  part.  Senator  Brown,  that  every 
order,  resolution,  or  vote  shall  be  presented  to  the  President. 

But  I  say  "in  part"  because  it  leaves  out  the  critical  phrase  of  ar- 
ticle I,  section  7,  clause  3,  which  is  every  order,  resolution,  or  vote 
to  which  the  concurrence  of  the  Senate  and  House  of  Representa- 
tives may  be  necessary  shall  be  presented  to  the  President.  Not 
every  vote,  not  every  order,  not  every  resolution,  but  only  those 
with  respect  to  which  the  concurrence  of  the  Senate  and  House  is 
necessary  are  presented  to  the  President.  That  is,  in  the  case  of 
bills,  only  those  on  final  passage.  That  is  where  the  Senate  and  the 
House  must  concur. 

For  example,  a  floor  amendment  in  the  Senate  adding  funding  to 
an  appropriations  bill  for  Lawrence  Welk's  birthplace — and  let  me 
say  I  don't  know  whv  we  are  so  hard  on  Mr.  Welk.  My  mother,  for 
one,  probably  thought  this  far  exceeded  in  value  most  appropria- 
tions made  by  Congress,  so  I  use  it  only  because  it  has  become  the 
common  example  and  not  out  of  any  disrespect  whatsoever  for  the 
great  band  leader. 

But  let's  assume  that  a  floor  amendment  adds  funding  for  Law- 
rence Welk's  birthplace  to  an  appropriations  bill.  That  vote  is  not 
with  respect  to  which  the  concurrence  of  both  Houses  is  necessary. 
The  whole  bill  may  come  out  of  conference  and  it  is  only  the  final 
bill  on  final  passage  that  constitutes  a  vote  to  which  the  concur- 
rence of  both  the  Senate  and  the  House  may  be  necessary.  It  is 
therefore  that  which  is  and  must  be  presented  to  the  President  in 
the  case  of  a  bill. 

In  fact,  we  know  very  well  why  that  was  added.  On  August  15, 
1787,  when  the  Convention  was  discussing  this  provision,  it  was 
Madison  who  observed  that  the  negative  of  the  President,  if  it  were 
confined  to  bills,  might  be  evaded  under  the  form  and  name  of  reso- 
lutions. Suppose  they  just  called  a  bill  a  resolution.  To  make  that 
clear,  he  proposed  that  "or  resolves"  should  be  added  after  "bills." 
That  was  not  accepted  on  Wednesday  afternoon,  but  on  Thursday 
morning  when  the  Convention  returned,  they  adopted  the  lan- 
guage, "every  order,  resolution,  or  vote  to  which  the  concurrence  of 
the  Senate  and  House  of  Representatives  may  be  necessary  shall 
be  presented  to  the  President,"  making  clear  that  you  couldn't  sim- 
ply call  a  bill  something  else,  but  still  keeping  it  to  be  that  final 
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matter  to  which  the  concurrence  of  both  the  Senate  and  House  are 
necessary. 

Now,  it  is  useful  to  think  about,  from  the  standpoint  of  1787,  the 
sheer  physicality  of  the  bill  that  is  presented  to  the  President.  It 
is  that  physical  entity  which  begins  with  a  number,  H.R.  22,  and 
ends  with  an  attestation  that  goes  from  the  House  to  the  Senate 
and  is  voted  on  for  final  passage.  It  is  attested  to  by  the  Secretary 
of  the  Senate  and  the  Clerk  of  the  House  and  it  is  presented  to  the 
President. 

If  the  suggestion  is  correct  that  a  bill  may  be  something  less 
than  that  wluch  is  voted  on  on  final  passage  by  the  Senate  and  the 
House,  then  I  think  it  would  follow  quite  radically  and  dramatically 
that  the  Senate  could  enact  part  of  a  bill  submitted  to  it  by  the 
House  and  simply  send  it  on  to  the  President. 

The  House  sends  over  the  Health  Care  Reform  Act  and  the  Sen- 
ate decides  to  pass  13  of  the  50  titles,  considering  that  the  bill  may 
be  something  less  than  what  passed  the  House  on  final  vote,  and 
pass  those  on  to  the  President.  Then  the  President  could,  by  this 
measure,  approve  some  portions  of  the  bill  or  the  entity  that  came 
over  to  him  from  the  Senate  and  return  the  remaining  portions. 

If  a  bill  means  less  than  that  which  passes  the  House  and  the 
Senate  on  final  passage  and  it  is  submitted  to  the  President,  then 
it  would  follow,  in  my  view,  that  the  Senate  could  simply  adopt 
whatever  portion  that  it  considers  bills  within  H.R.  22  sent  over  by 
the  House,  and  I  think  that  is  wholly  inconsistent  from  what  we 
know  of  the  Constitution. 

On  the  point  of  the  physicality,  think  from  the  standpoint  of 
1787 — indeed,  of  today — exactly  what  the  Presentment  Clause 
says.  It  says  that  the  straightforward  process  is  this:  after  both 
Houses  have  passed  a  bill,  the  concurrence  of  both  being  necessary 
on  final  passage,  they  must  present  it  to  the  President.  Let  me 
read  it,  emphasizing  what  I  think  is  the  key  word. 

Every  bill  which  shall  have  passed  the  House  of  Representatives  and  the  Senate 
shall,  before  it  becomes  a  law,  be  presented  to  the  President  of  the  United  States. 
If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with  his  objections  to 
that  House  in  which  it  shall  have  originated. 

What  is  the  "it"  here?  The  "it"  is  that  physical  entity,  at  the  end 
of  which  is  the  attestation  of  the  secretary  of  the  Senate  and  the 
clerk  of  the  House,  which  is  presented  to  the  President.  Certainly, 
in  1787,  it  was  one  parchment  copy.  The  word  "veto"  is  never  used. 
What  the  President  is  empowered  and  required  to  do  is  to  make 
his  judgment  as  to  whether  he  approves  or  not.  "If  he  approve  he 
shall  sign  it,"  and  it  then  is  passed  forward  in  the  manner  in  which 
a  bill  becomes  a  law,  winding  up  now  in  the  Archives  of  the  United 
States  as  the  official  copy.  "*  *  *  if  not" — that  is,  if  he  does  not  ap- 
prove it — ^"he  shall  return  it."  He  returns  that  which  is  sent  to  him, 
beginning  with  H.R.  22  and  ending  with  the  attestation  of  the  sec- 
retary of  the  Senate  and  the  clerk  of  the  House.  He  returns  it. 
Since  this  is  an  all-or-nothing  proposition,  since  I  think  the  idea 
that  the  President  could  take  out  scissors  and  start  cutting  up  the 
bill  which  is  presented,  sending  parts  of  it  back  and  parts  of  it  on 
to  be  enrolled  as  law  in  the  official  ways  we  do — it  is  an  entire  item 
he  has  to  return.  I  mean,  this  is  made  even  further  clear  by  the 
fact  that  knowing  that  he  had  this  single  bill  presented  to  him. 
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they  had  to  even  specify  how  he  would  decide  to  which  part  of  Con- 
gress to  return  it  because  it  is  one  thing,  and  so  they  specified  that 
i[  he  does  not  approve,  he  shall  return  it  with  his  objections  to  that 
House  in  which  it  shall  have  originated. 

That  whole  physical  process,  quite  simple,  quite  straightforward, 
is  fundament^ly  inconsistent  with  the  notion  that  the  President 
could  take  scissors  and  start  chopping  up  that  which  is  presented 
to  him,  sending  some  of  it  oh  to  be  enrolled  as  law,  some  of  it  back. 
The  part  he  sent  back — if  you  think  of  this  in  1791  in  Washington's 
time,  the  part  he  sent  back  wouldn't  even  have  the  official  attesta- 
tion at  the  end  of  it.  It  would  be  a  piece  that  had  been  taken  out 
and  sent  back,  so  that  the  notion  seems  quite  straightforward  here. 

There  are,  of  course,  arguments  of  policy  that  are  put  forward — 
the  argument  that  the  bundling  of  disparate  items  within  a  single 
piece  of  legislation  tends  to  undercut  the  President's  ability  to  ap- 
prove or  disapprove  parts.  But  I  think  here  the  Constitution  sets 
forth  a  series  of  formalities  which  we  should  be  quite  hesitant  to 
alter  or  change  or  to  make  objects  of  experimentation. 

One  of  the  great  successes  of  our  Constitution  has  been  that  it 
has  provided  legitimacy  to  our  Government.  Charles  Black,  of  Yale, 
whom  I  believe  you  know.  Senator  Specter,  once  wrote  of  a  French- 
man arriving  on  the  shores  of  this  country  at  a  time  when  govern- 
ments there  were  turning  over  with  some  regularity  and  sajdng 
that  he  was  happy  to  breathe  the  sweet  air  of  legitimacy. 

What  he  meant  by  that  was  that  the  actions  of  our  Grovemment 
have  by  and  large  over  200  years  been  accepted  as  legitimate  even 
by  those  who  disagree  with  them — the  acts  of  a  legitimate  govern- 
ment. We  have  by  and  large  been  successful  in  having  the  simple 
constitutional  forms  that  allow  us  to  know  what  is  the  law.  We 
may  disagree  with  it.  We  may  seek  to  repeal  it.  We  may  even  chal- 
lenge it  in  court,  but  we  know  with  some  regularity  and  with  very 
little  dispute  over  200  years  what  is  the  law  of  the  United  States. 

So  I  think  we  should  be  especially  hesitant  with  these  simple  for- 
malities of  the  Constitution  not  to  take  a  very  formalistic  approach, 
not  to  continue — ^we  should  be  very  hesitant  before  we  did  anything 
other  than  continue  that  straightforward  notion  of  taking  that  bill 
from  the  House  to  the  Senate  on  final  passage.  That  is  then  carried 
over  to  the  President.  We  don't  send  over  some  xerox  now.  We  don't 
E-mail  bills,  and  the  President  doesn't  E-mail  back  his  approval  or 
disapproval.  We  literally  carry  over  the  document  on  the  heaviest 
bond  paper  in  the  possession  of  the  Government.  The  President 
then  actually  signs  a  single  copy.  If  he  disapproves  it,  he  literally 
returns  that  package  back  to  the  House  in  which  it  originated. 

Just  a  couple  of  last  points.  One,  I  think  there  are  a  number  of 
interesting  arguments  that  are  made  on  this  subject  that  don't 
quite  connect  up  to  the  final  conclusion  that  the  President  has  the 
power  to  do  this.  It  is  true,  as  Senator  Specter  noted,  that  Presi- 
dents Washington  and  Jefferson  declined  to  spend  some  appro- 
priated funds.  That  is  a  power  functionally  analogous  to  in  some 
ways  a  line  item  veto,  but  it  is  different  from  it. 

Indeed,  the  fact  that  a  President  can,  absent  a  very  express  di- 
rective to  the  contrary,  decline  to  spend  an  item  of  appropriated 
funds— see  the  Impoundment  Act,  but  as  an  original  matter  the 
President  can  decline  to  spend  funds — is  an  argument  that  would. 
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if  anything,  undercut  the  need  to  presume  that  there  was  a  line 
item  veto  if,  as  most  Presidents  have  asserted,  legislation  is  often 
written  in  open-ended  terms  and  the  President  assumes  that  he 
has  some  discretion  to  decline  to  spend  funds. 

It  is  tempting  to  think  it  would  be  useful  to  resolve  this  by  a  test 
case  in  the  courts,  but  I  would  be  hesitant  to  do  so.  The  Supreme 
Court  is  the  final  expositor  of  the  Constitution  only  in  cases  in 
which,  by  nature  of  the  issue  before  it,  it  has  the  final  authority. 
Every  officer  of  the  Government,  judicial  or  nonjudicial,  is  equally 
obligated  to  act  upon  his  or  her  best  interpretation  of  the  Constitu- 
tion, and  I  think  it  would  not  be  responsible  for  a  President  whose 
legal  officers  had  concluded,  as  had  those  of  his  predecessors— to 
attempt  something  which  he  was  advised  he  lacked  the  constitu- 
tional power  to  do. 

Moreover,  any  attempt  to  head  down  this  road  and  to  assume 
that  the  President  may  take  that  which  passes  on  final  vote  in  the 
House  and  Senate  and  treat  some  parts  of  it  as  a  bill  and  other 
parts  not  as  a  bill  would  inevitably  raise  the  question  of  what  lim- 
its are  there  on  the  President's  authority  to  thus  rewrite  legislation 
presented  to  him  for  approval  or  disapproval.  Is  his  power  limited 
to  excising  those  portions  which  are  nongermane?  Is  his  power  lim- 
ited to  excising  or  disapproving  and  returning  only  those  portions 
which  are  severable,  which  are  subparts?  To  what  extent  can  he 
get  inside  the  paragraph  of  a  piece  of  legislation? 

All  of  those,  I  think,  woula  present  questions  that  would  inevi- 
tably lead  to  litigation,  so  that  rather  than  having  a  clean  deter- 
mination of  what  was  an  act  passed  and  signed  bv  the  President, 
as  we  now  do  by  sheer  physicality,  we  would  often  have  the  disrup- 
tive balance  of  ti:ying  to  assume  whether  those  parts  that  the 
President  approved  were,  in  fact,  law  if  he  had  disaggregated  them 
and  retumea  some  other  part  of  the  same  bill  back  to  the  Con- 
gress. 

In  conclusion,  then,  I  simply  don't  think  that  there  is  any  basis 
for  reading  the  Constitution  other  than  in  a  perfectly  straight- 
forward way  that  the  President  must  approve  or  disapprove  a  bill 
that  passes  on  final  vote  by  the  House  and  the  Senate. 

I  snould  note  that  the  President  supports,  and  the  House  has 
passed,  H.R.  1578,  the  Expedited  Rescissions  Act,  which  would  re- 
quire both  Houses  of  Congress  to  vote  on  an  expedited  schedule  on 
rescissions  proposed  by  a  President  within  3  days  after  passage  of 
a  budgetary  bill.  The  President  supports  this  and  the  very  effective 
authority  it  would  give  the  President  to  single  out  measures  on 
which  every  member  had  to  stand  up  and  be  counted  on  a  very  ex- 
pedited procedure  items  of  appropriation. 

I  think  he  reemphasized  his  support  for  H.R.  1578  after  Senator 
Specter  had  written  to  the  President,  or  spoke  to  him,  I  think, 
when  you  were  traveling  together  of  your  concern  for  the  need, 
which  he  shares,  of  finding  some  way  to  cut  out  unnecessary  items 
in  the  budget. 

As  I  stated  at  the  outset,  the  Office  of  Legal  Counsel  has  consid- 
ered this  question  on  many  occasions,  always  with  the  same  result. 
I  am  very  pleased,  Mr.  Chairman,  to  be  here  today  with  one  of  my 
predecessors.  Assistant  Attorney  General  Charles  Cooper,  who  is 
the  author  of  a  cogent  and  persuasive,  elaborate  OLC  opinion  on 
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this  issue.  As  he  concluded  in  1988  and  I  have  concluded  today,  the 
constitutional  answer  is  clear.  The  President  is  not  given  the  au- 
thority by  the  Constitution  to  disapprove  parts  of  bills,  while  ap- 
proving other  parts  of  the  same  bill. 

Thank  you. 

Senator  SiMON.  We  thank  you  very  much  for  your  testimony.  Let 
me  just  paint  a  little  bit  of  the  big  picture  here  in  terms  of  where 
we  are  fiscally.  We  are  talking  about  a  deficit  year  after  year  of  be- 
tween $200  and  $300  billion.  Just  before  the  turn  of  the  century, 
we  will  be  hitting  the  $400  billion  mark.  As  you  go  beyond  that, 
according  to  present  projections,  we  will  be  at  the  point  where 
other  nations  have  started  monetizing  debt,  just  printing  money. 

I  have  started  the  line  item  veto  not  as  an  answer,  and  I  think 
there  are  those  who  believe  somehow  if  we  have  a  line  item  veto 
we  are  going  to  solve  our  fiscal  problems.  Senator  Specter  doesn't 
believe  that,  Senator  Brown  doesn't  believe  that,  I  don't  beUeve 
that.  But  you  could,  and  I  did  this  a  few  years  ago — I  think  you 
could  save  $2  or  $3  billion  a  year,  small  compared  to  the  deficit, 
but  a  significant  amount  of  money.  The  other  possibility  is  im- 
poundment, which  you  referred  to  and  which  Senator  Specter  re- 
ferred to.  He  mentioned  that  Thomas  Jefferson  had  done  that. 

Let  me  ask  you  thus  first.  Does  Congress,  in  your  opinion,  have 
the  authority  to  say  to  a  President,  you  can  reduce  any  appropria- 
tion we  pass  by — let  me  just  pick  a  figure — 2  percent? 

Mr.  Bellinger.  Absolutely.  There  is  no  doubt  that  Congress 
can— Congress  can  in  specific  pieces  of  legislation,  like  an  omnibus 
budget  act,  provide  that  the  President  may  decline  to  spend  any 
portions  or  any  individual  items.  Congress  could  also,  I  believe,  ge- 
nerically  pass  legislation,  as  it  did  in  the  War  Powers  Act,  provid- 
ing as  a  rule  of  construction  for  all  future  bills  that  all  legislation 
authorizing  and  appropriating  funds  shall  be  deemed  subject  to  the 
President's  discretion  not  to  expend  particular  items  up  to  some 
limit,  if  you  wish  to  limit  it,  unless  a  subsequent  Congress  ex- 
pressly states  that  it  is  overriding  the  Simon  Act  of  1994,  we  will 
call  it  hypothetically. 

I  mean,  you  could  certainly  set  up  where  the  default  mechsinism 
is.  If  the  language  is  ambiguous,  $133,000  shall  be  expended  for 
the  Lawrence  Welk  birthplace.  Earlier  legislation  would  have  said 
that  is  always  considered  a  mere  authorization  and  not  the  cre- 
ation of  a  duty,  so  that  the  President  shall  have  the  authority  not 
to  spend  particular  items  that  in  his  discretion  should  not  be  spent. 

Senator  Simon.  Using  the  Lawrence  Welk  illustration  that  you 
use — I  don't  want  to  get  in  trouble  with  your  mother,  but  let  me 
try  that — the  President  does  not  have  the  authority  if  Congress  au- 
thorizes and  appropriates  $500,000  to  preserve  Lawrence  Welk's 
birthplace — ana  I  don't  remember  what  the  figure  was,  but  the 
President  does  not  have  the  authority  to  say,  I  am  not  going  to 
spend  that  money.  Is  that  correct  or  is  that  not  correct? 

Mr.  Bellinger.  Well,  I  think  that  the  1974  Impoundment  Con- 
trol Act  attempted  to  limit  the  President's  authority  to  do  that. 
Certainly,  I  think  up  until  that  time,  first  of  all,  many  Presidents 
had  properly  construed  many  statutes  as  leaving  them  the  discre- 
tion not  to  expend  funds  by  interpreting  that  particular  piece  of 
legislation. 
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Other  Presidents  have  argued  that  they  have  to  reconcile  v£irious 
acts  of  Congress,  including,  for  example,  the  Antideficiency  Act  and 
other  provisions  that  may  be  in  conflict.  So  I  think  that  certainly 
Congress  has  the  authority  to  make  it  clear  that  the  President  has 
wide  authority  to  impound  or  decline  to  spend  funds  if  they  wish 
to  do  so. 

Senator  Simon.  On  impoundment,  there  is  nothing  in  the  Con- 
stitution authorizing  impoundment,  but  it  is  implicit,  I  guess,  or  at 
least  the  authority  of  Congress  to  authorize  that  is  implicit.  Is  that 
correct? 

Mr.  Dellinger.  It  is  in  the  following  sense.  I  mean,  the  relevant 
constitution  clause,  I  believe,  would  be  the  requirement  that  the 
President  take  care  that  the  laws  be  faithfully  executed.  If  Con- 
gress clearly  and  unambiguously  and  explicitly  ordered  the  Presi- 
dent to  expend  a  certain  amount  of  funds  and  if  there  were  no  con- 
trary directive  from  Congress  in  some  other  act  and  if  there  were 
no  constitutional  impediment,  then  I  believe  the  President  would 
be  obligated  to  take  care  and  expend  those  funds  as  Congress  had 
directed. 

But  that  being  said,  very  often,  if  you  look  at  appropriations  stat- 
utes, the  language  is  actuallv  not  that  mandatory.  It  will  often  say 
the  department  is  authorized  to  expend  funds  for  the  following  pur- 
poses. Now,  everybody  seems  to  understand  in  an  informal  sense 
that  the  department  had  jolly  well  better  spend  the  money  as  the 
committee  had  specified,  but  that  a  President  could,  in  fact,  indeed, 
consistent  with  his  obligation  to  take  care  that  the  laws  be  faith- 
fully executed,  read  that  as  nonmandatory,  unless  Congress  had 
been  clear  about  it. 

So  the  constitutional  authority  of  the  President  to  impound  funds 
comes  from  his  authority  interpret  legislation  passed  by  Congress 
and  to  interpret  it  as  nonmandatory  when  the  language  leaves  that 
possibility  open. 

Senator  Simon.  I  tend  to  agree  with  your  conclusion.  It  is  not  as 
clear  in  my  mind  as  it  is  in  yours,  and  I  guess  I  differ  with  my 
colleagues  on  this,  and  I  think  there  is  one  other  factor  that  sup- 

gorts  your  argument,  and  that  is  the  fact  that  it  hasn't  been  used 
y  Presidents  for  200  years.  That  is  a  pretty  powerful  argument. 

If,  however,  there  is  a  lack  of  clarity  on  this,  even  though  I  tend 
to  agree  with  you,  what  is  wrong  with  my  voting  for  a  sense  of  the 
Senate  resolution  with  the  idea  that  it  ought  to  be  tested  in  the 
courts  so  that  it  can  be  clarified? 

Mr.  Bellinger.  Well,  I  think  if  it  truly  is  your  sense  that  the 
President  has  this  authority,  then  it  is  not  inappropriate  to  vote  for 
that  resolution.  I  think,  like  those  from  the  Department  of  Justice 
in  previous  administrations,  we  simply  are  unable  to  see  that  there 
is  sufficient  doubt  here  in  order  to  put  this  proposition  to  the 
courts.  I  believe,  as  I  said,  that  other  officers  of  the  Grovemment 
are  responsible  for  acting  on  their  understanding  of  the  Constitu- 
tion. 

I  mean,  I  think  it  is  not  surprising  that  earlier  Presidents  who 
were  presented  with  a  bill,  often  which  contained  unrelated  items, 
and  instructed  to  return  it  if  they  disapproved,  did  not  assume  that 
that  gave  them  some  other  power  to  redraft  it. 

Senator  Simon.  Senator  Brown? 


96 

Senator  BROWN.  Thank  you,  Mr.  Chairman. 

Mr.  Bellinger,  a  very  helpful  articulation  of  the  issues,  and  fas- 
cinating. I  wanted  to  go  back  through  a  couple  of  things  with  you. 
Is  it  your  sense  that  the  purpose  of  clause  3  was  to  deal  with  ef- 
forts to  get  around  clause  2?  Is  that  a  fair  statement? 

Mr.  Bellinger.  Yes;  we  know  exactly  whv  Madison  proposed  it 
on  the  15th  of  August  because  he  said  that  he  was  concerned  that 
a  bill  might  be  relabeled  a  resolution  or  something  else,  and  he 
wanted  to  make  it  clear  that  no  matter  what  you  called  the  piece 
you  sent  to  the  President,  it  had  to  be  presented  to  him  for  ap- 
proval or  disapproval. 

Senator  Brown.  The  phenomenon  of  combining  things  together 
so  that  the  President  cannot  veto  them — would  that  come  under 
the  purview  of  the  intent  of  the  drafters  of  the  Constitution;  specifi- 
cally, the  omnibus  spending  bills  that  we  pass  from  time  to  time 
which  make  it  impossible  for  the  President  to  exercise  the  veto 
power?  Certainly,  that  is  an  example  of  trying  to  get  around  the 
veto  power,  I  think,  isn't  it? 

Mr.  Bellinger.  You  could  characterize  it  in  that  way,  and  I 
think  the  response  would  be  that  the  Framers  did  not  provide  in 
dealing  with  the  veto  power.  They  took  safeguards  against  some 
methods  of  Congress  to  effectively  evade  stricture,  but  not  all  of 
them. 

Senator  Brown.  It  is  troubling,  isn't  it?  I  think  part  of  what 
troubles  me  is  the  change  in  practice  of  Congress.  Your  analysis 
applies  to  that  were  largely  single-issue  in  scope,  but  not  to  bills 
that  have  riders  attached.  It  stnkes  me  that  when  the  practice  of 
Congress  changes,  effectively  negating  a  portion  of  the  Constitu- 
tion, it  is  difficult  not  to  look  to  the  intent.  The  intent  was  to  allow 
the  President  to  reject  legislation. 

Mr.  Bellinger.  Right,  Senator  Brown,  there  is  some  evidence 
that  the  Framers  did  contemplate  the  adding  of  nongermane  items 
as  a  potential  practice  when  they  discussed  the  provision  that 
would  require  that  money  bills  originate  in  the  House.  Of  course, 
that  was  going  to  be  the  only  directly  elected  branch  at  that  time 
and  they  thought  the  people's  direct  representatives  should  origi- 
nate all  money  bills. 

They  further  safeguarded  that  by  providing  that  such  bills  could 
not  be  amended  in  the  Senate.  Money  bills  originated  in  the  House 
and  the  Senate  had  to  vote  basically  up  or  down.  There  was  then 
concern  that  the  House  would  use  that  to  aggrandize  its  power  by 
adding  nongermane  items,  so  that  you  had  to  allow  the  Senate  to 
amend  revenue  bills  that  originated  in  the  House  for  that  record. 

Now,  I  am  sure  which  ways  that  cuts  on  this  particular  argu- 
ment; that  is,  if  nobody  imagined  that  Congress  would  be  passing 
omnibus  legislation,  they  wouldn't  have  imagined  the  need  to  give 
the  President  the  power  to  veto  subparts  of  legislation,  and  that 
would  make  it  less  likely  that  you  could  infer  a  line  item  veto.  If 
they  did  imagine  some  bundling  and  thought  of  it  as  a  potential 
proolem,  then  it  actually  would  incline  one  to  some  extent  to  look 
more  readily  for  some  assumption  that  the  President  might  be  able 
to  invalidate  parts  of  a  bill. 

Senator  Brown.  One  of  the  issues  that  arises  is  whether  clause 
3  merely  provides  for  veto  on  votes  for  final  passage.  Clause  3  al- 
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lows  for  a  veto  of  votes  "to  which  concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary."  If  what  they  meant 
was  the  veto  power  applies  only  to  votes  on  final  passage,  that  cer- 
tainly could  have  been  written  much  clearer  than  the  language  in 
clause  3.  The  language  in  clause  3  is  more  easily  read  to  apply  not 
only  to  votes  for  final  passage,  but  also  votes  for  amendments  to 
a  conference  report,  for  example. 

We  have  the  tobacco  loan  program  up  on  the  floor  today,  think- 
ing of  an  item  that  is  difficult  to  get  a  vote  on.  We  have  a  vote  on 
it.  Isn't  it  necessary  for  the  survival  of  the  tobacco  loan  program 
that  the  vote  be  affirmative? 

Mr.  Bellinger.  I  don't  believe  the  concurrence  of  both  Houses  is 
necessary  on  a  particular  vote;  that  is,  if  you  were  to  propose  add- 
ing as  part  of  the  tobacco  bill  the  construction  of  a  memorial  in 
honor  of  James  Buchanan  Duke,  arguably  germane  to  this  legisla- 
tion, and  if  you  succeed  in  getting  your  colleagues  in  the  Senate  to 
vote  to  approve  that,  that  particular  vote  up  or  down  on  the  James 
B.  Duke  memorial  is  not  a  vote  to  which  the  concurrence  of  the 
House  is  necessary.  They  don't  ever  have  to  vote  expressly  on  that. 
The  House  can  then  vote  on  the  overall  omnibus  package  which  is 
sent  over  from  the  Senate.  They  don't  ever  have  to  particularly  vote 
up  or  down,  in  or  out,  on  that. 

Those  intermediate  steps  in  the  process  leading  to  final  passage 
by  which  items  are  added  and  subtracted  are  not  matters  on  which 
the  concurrence  of  both  Houses  is,  in  fact,  necessary. 

Senator  Brown.  Would  it  be  fair  to  say  that  when  one  House  in- 
serts the  memorial  to  Duke,  it  may  be  necessary  to  have  a  similar 
vote  in  the  other  House?  I  mean,  the  word  "may"  is  troubling  there, 
isn't  it? 

Mr.  Dellinger.  I  think  your  point  is  very  well  taken  that  the  ar- 
gument I  am  making  would  be  stronger  if  it  said  "is  necessary"; 
that  is,  "may"  does  open  up  some  ambiguity.  I  think  I  understand 
full  well  v/hat  was  concerning  Madison  and  that  the  concerns  that 
he  had  had  nothing  to  do  with  the  issue  of  disaggregating  the  legis- 
lation that  is  sent  to  the  President;  that  his  concerns  had  entirely 
to  do  with  taking  a  bill  and  simply  calling  it  a  resolution. 

I  mean,  they  often  had  worries  at  the  Convention  which  seem  to 
us  speculative  today.  They  were  concerned  that  you  would  entirely 
bypass  the  veto  process  by  legislating  through  something  called 
resolutions,  but  were  nonetheless  binding  on  Americans,  and  say, 
oh,  no,  we  don't  have  to  submit  this;  it  wasn't  a  bill,  it  was  a  reso- 
lution. Madison  identifies  that  as  his  concern  and  says,  I  don't  care 
what  you  label  it,  if  it  requires  the  concurrence  of  both  Houses,  it 
has  to  be  submitted  to  the  President,  or  it  is  a  matter  to  which  con- 
currence of  both  Houses  may  be  necessary. 

Senator  Brown.  I  am  one  whose  view  on  legislative  intent  has 
modified  somewhat  since  his  service.  I  remember  a  markup  in  the 
House  Ways  and  Means  Committee  where  I  had  offered  an  amend- 
ment that  dealt  with  limited  partnerships,  and  they  did  not  permit 
us  to  offer  legislative  language  in  Ways  and  Means  Committee.  The 
staff  put  it  in  legislative  language  once  we  had  finished  the  mark- 
up. 

The  staff  disagreed  with  my  point  of  view  and  simply  drafted 
what  I  had  outlined,  only  with  the  opposite  impact  of  what  we 
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passed  in  the  committee.  That  was  quite  disconcerting  until  I  found 
that  Treasury  took  that  same  legislative  language  that  had  been 
misdrafted  and  drafted  regulations  that  had  exactly  the  opposite 
meaning  of  the  legislation  but  corresponded  with  my  original 
meaning  in  markup.  So  I  ascribe  to  this  process  less  than  a  biblical 
exactitude. 

Let  me  direct  one  more  question  to  you,  in  this  regard.  The  man- 
datory language  in  clause  2  makes  it  incumbent  upon  the  President 
to  veto,  or  "return  a  measure,"  if  the  President  disapproves  of  the 
language.  Isn't  there  some  implication  there  that  if  ne  has  a  re- 
quirement to  veto  something  he  disapproves  and  a  requirement  to 
sign  something  that  he  does  approve-— doesn't  that  imply  an  ability 
to  differentiate? 

Mr.  Bellinger.  I  understand  the  point,  I  think,  not  in  the  sense 
that  it  directs  the  President  to  make  a  judgment  as  to  whether,  in 
the  end,  he  approves  of  H.R.  22.  Whether  one  approves  or  dis- 
approves of  a  measure  is  a  matter  where  you  have  to  balance  the 
good  with  the  bad.  I  mean,  we  all  do  that  with  political  candidates. 
When  we  vote,  we  have  to  decide,  well,  I  like  nine  things  about 
Senator  Simon  and  dislike — well,  very  few,  I  am  sure,  in  your  case 
personally,  but  in  the  end  you  have  to  make  a  choice,  and  that  is 
the  sense  in  which  I  believe  that  the  President  does  have  a  duty, 
but  his  duty  may  well  be  to  say,  I  disapprove  so  strongly  of  what 
you  have  included  in  this  bill,  even  though  parts  of  it  are  good,  that 
I  must  return  it  to  you. 

It  is  interesting.  The,  quote,  "veto  clause"  never  uses  the  word 
"veto."  In  fact,  it  is  written  in  a  way  to  be  quite  different  from  the 
royal  governor's  prerogative.  It  doesn't  quite  have  the  flavor  about 
it  when  you  really  read  it  of  the  authoritative  or  authoritarian  ex- 
ecutive rejection.  It  is  very  dialogic;  that  is,  it  invites  a  dialog.  It 
doesn't  say  the  President  simply  stamps  "no."  He  doesn't  veto.  That 
is  not  what  he  does,  literally. 

What  he  does  is  to  return  the  bill  to  the  House,  with  a  written 
statement  of  his  objections.  It  is  a  cooperative,  consensus-seeking 
dialog  of  a  process.  The  President  returns  the  bill  and  he  has  to 
state  his  reasons.  He  has  to  state  his  objections,  and  the  House  will 
enter  those  objections  at  large  on  their  journal  so  that  each  mem- 
ber can  come,  in  the  days,  again,  before  xeroxing,  and  read  the 
journal,  read  the  reasons  why  the  President  returned  it  to  them, 
not  as  a  rejection  or  a  nullification,  but  he  returns  it  to  them  for 
their  consideration  of  the  reasons  he  puts  forward. 

If,  after  considering  those  reasons,  they  nonetheless  vote,  two- 
thirds  of  them,  each  member  being  called  upon  by  name  so  that 
you  will  know  who  rejected  the  President's  reasoning  and  argu- 
ments, then  it  does  become  law.  But  the  President  is  really  invited 
here  to  return  a  bill  saying,  while  I  approve  of  much  of  this,  I  find 
the  expenditure  of  taxpayers'  funds  for  this  particular  champagne- 
laden  birthplace  to  be  inappropriate  and  I  am  returning  it  to  you 
and  asking  you  to  reconsider  that  part.  That  is  the  nature  of  the 
structure  that  is  set  up  by  article  I,  section  7. 

Senator  Brown.  Excellent  testimony.  Thank  you.  Thank  you,  Mr. 
Chairman. 

Senator  Simon.  Senator  Specter? 

Senator  Specter.  Thank  you,  Mr.  Chairman. 
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Professor  Bellinger,  if  all  clause  3  was  to  do  was  to  make  it  plain 
that  clause  2  could  not  be  circumvented  by  a  resolution  or  a  vote, 
why  didn't  they  simply  add  to  clause  2,  in  addition  to  the  language 
of  "every  bill,"  "every  bill,  order,  resolution,  or  vote?" 

Mr.  Bellinger.  Well,  I  think  that  is  what  they  did.  They  did  it, 
and  I  actually  note  that  the  notion  that  this  is  clause  2  and  clause 
3  are  our  shorthand.  They  did  not  so 

Senator  Specter.  Well,  they  wrote  another  paragraph. 

Mr.  Bellinger.  Right. 

Senator  Specter.  You  can  take  the  language  in  clause  2,  and 
where  you  have  "every  bill  which,"  simply  add,  after  "every  bill," 
"order,  resolution,  or  vote  which  shall  have  passed,"  et  cetera. 

Mr.  Bellinger.  It  is  in  a  separate  paragraph,  which  seems  to  me 
to  be  as  readable  a  way  to  do  it,  more  readable  than  the  way  in 
which  you  are  suggesting;  that  is 

Senator  Specter.  Why? 

Mr.  Bellinger.  I  understand  your  point.  One  could  have,  as  an 
alternative,  simply  taken  the  first  words  of  clause  2  where  it  says 
"every  bill"  and  substitute  therefor  "every  bill,  order,  resolution,  or 
vote  to  which  concurrence  of  the  Senate  and  the  House  of  Rep- 
resentatives may  be  necessary  shall  be  presented  to  the  President." 

Senator  Specter.  No,  you  don't  have  to  do  that.  You  just  have 
to  put,  after  the  word  "bill,"  "order,  resolution,  or  vote,"  going  back 
to  clause  2,  "which  shall  have  passed  the  House  of  Representa- 
tives." 

Mr.  Bellinger.  Well,  they  would  not  have  wished  to  do  that; 
that  is,  they  would  not  have  wished  to  submit  every  vote  to  the 
President,  but  rather  were  quite  precise  in  wishing  to  submit  to  the 
President  only  those  votes  to  which  the  concurrence  of  both  the 
Senate  and  the  House  may  be  necessary. 

Senator  Specter.  But  the  full  language  of  clause  2  amounts  to 
items  which  have  had  the  concurrence  of  both  Houses.  They  just 
spell  it  out  in  more  detail. 

Mr.  Bellinger.  Within  that  clause.  That  is  an  alternative  way. 
This  was  done  in  late  August,  Senator,  of  a  Convention  that  began 
on — ^the  first  call  was  for  May  17th;  really,  the  first  substantive  day 
was  May  25th.  So  the  Convention  runs  from  May  25th  until  Sep- 
tember 17th.  There  was  an  August  recess,  perhaps  beginning  that 
great  custom. 

By  August  15th  when  Madison  made  this  suggestion,  the  docu- 
ment was  pretty  far  along,  so  that  merely  adding  a  paragraph 
would  seem  the  more  natural  way  to  deal  with  additional  objec- 
tions, rather  than  interlineating. 

Senator  Specter.  Why  a  full  paragraph  instead  of  just  adding 
four  words,  "order,  resolution,  or  vote?" 

Mr.  Bellinger.  Well,  I  think  the  answer  is,  to  the  extent  that 
your  point  is  well  taken,  that  they  weren't  perfect  and  in  the  clos- 
ing rush  they  didn't  shorten  and  tidy  up.  There  is  some  duplication 
and  overlapping  in  the  document  because  they  added  points  on. 

Senator  Specter.  Or  they  may  have  had  another  purpose  in 
mind. 

Mr.  Bellinger.  It  is  certainly  something  that  one  would  not  rule 
out  that  there  was  some  other  purpose,  but  there  is  simply  nothing 
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in  that  clause  which  suggests  that  the  President  can  dismember 
that  which  is  submitted  to  him,  approve  parts  and  return  parts. 

Senator  Specter.  Professor  Bellinger,  have  you  considered  the 
thrust  of  Professor  McDonald's  argument  relating  to  the  Massachu- 
setts experience  back  to  1733  where  they  added  this  precise  lan- 
guage from  clause  3  to  avoid  having  the  colonial  legislature  appro- 
priate wasteful  spending? 

Mr.  Bellinger.  Senator,  I  have.  There  are  techniques  of  con- 
stitutional interpretation  that  I  think  should  be  approached  with 
great  caution,  and  one  of  those  is  to  look  at  some  historical  practice 
in  the  States,  in  the  colonies,  in  Great  Britain,  and  to  elaborately 
dive  into  and  examine  what  was  going  on  in  the  1730's  half  a  cen- 
tury before  the  Constitutional  Convention  in  New  York  or  what 
was  going  on  with  the  Board  of  Budgets  and  Review  in  London, 
and  then  to  find  some  chance  phrase  in  the  Constitution  and  to  as- 
sume that  that  phrase  then  incorporates  by  reference  some  other 
elaborate  process. 

I  note  that  there  is  some  debate  among  historians  as  to  whether 
there  actually  was  a  practice  and  anybody  can  identify  any  in- 
stance of  a  governor  vetoing  a  piece  of  legislation  while  approving 
the  rest.  But  I  don't  feel  it  necessary  to  enter  into  that  particular 
debate  because  of  the  absence  of  any  evidence  that  whatever  they 
were  doing  in  New  York  in  1733  was  incorporated  into  article  I, 
section  7. 

Senator  Specter.  But,  Professor  Bellinger,  isn't  that  what 
Holmes,  Brandeis,  Black,  Bouglas,  and  Cardozo  do  all  the  time  in 
their  opinions?  With  a  little  research,  I  could  find  you  300  exam- 
ples. 

Mr.  Bellinger.  I  agree,  and  I  think  it  should  be  done  with  cau- 
tion. I  think  it  is  often  the  critical  point  in  that  piece  of  analysis — 
the  critical  point  is  the  link  that  suggests  that  the  phrase  in  the 
Constitution  is  intended  to  pick  up  this  other  historical  practice. 

Senator  Specter.  What  is  wrong  with  Professor  McBonald's  link, 
the  rationality  of  his  link? 

Mr.  Bellinger.  His  link  rests  upon  the  69th  Federalist  where 
Hamilton  says 

Senator  Specter.  Gk)od;  I  was  coming  to  that.  How  about  the 
69th  Federalist  where  Hamilton  picks  up  the  revisionary  authority 
of  the  council  in  New  York,  which  amounts  to  a  line  item  veto? 

Mr.  Bellinger.  Well,  I  wanted  to  see  the  69th  Federalist  again, 
and  indeed  it  was  brought  to  me  by  Stewart  Benjamin.  It  is  won- 
derful when  you  put  that  in  context.  You  take  that  chance  phrase 
that  what  we  are  doing  here  is  the  revisionary  authority  that  the 
governor  of  New  York  has  and  assume  that  it  incorporates  some 
New  York  practice  of  1733,  is  exactly  the  technique  I  am  talking 
about.  It  is  actually  very  instructive. 

If  you  could  see  this  copy  of  the  Federalist  Papers,  the  Rossiter 
edition,  you  see  a  group  of  people  standing  around,  eyes  agape,  in- 
tensely reading  a  newspaper.  These  were  newspaper  articles.  They 
were  the  greatest  collection  of  op  eds  in  American  history.  They 
were  written  as  a  furious  part  of  a  political  debate.  Fortunately, 
someone  has  now  published  the  anti-Federalist  Papers.  They  were 
really  a  dialog  between  the  federalists  and  the  antifederalists. 
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Senator  Specter.  Why  do  all  those  famous  Supreme  Court  Jus- 
tices keep  referring  to  the  Federalist  Papers,  then? 

Mr.  Dellinger.  They  do,  and  actually  they  are  instructive,  and 
so  is  the  69th  of  Hamilton,  Senator,  but  let  me  tell  you  what  he 
is  doing  in  the  69th  Federalist.  What  he  is  doing  is  allay  the  con- 
cern that  this  new  Constitution,  which  does  something  different 
than  the  articles  of  Confederation — it  creates  a  single  President,  a 
single  executive.  The  opponents  say  that  means  he  is  going  to  be 
like  the  king.  Hamilton  writes,  not  at  all.  He  says  the  fact  that  he 
is  a  single  magistrate: 

It  is  true  that  this  is  a  resemblance  to  the  king  of  Great  Britain,  but  not  less  than 
a  resemblance  to  the  Grand  Senior,  to  the  Khan  of  Tartary,  the  Man  of  the  Seven 
Mountains  or  the  governor  of  New  York. 

He  then  goes  through  and  shows  how  the  authority  given  to  the 
President  is  more  like  that  given  to  the  governor  of  New  York,  a 
familiar  and  comfortable  figure,  and  less  like  that  given  to  the  king 
of  England.  He  goes  through  and  he  says  that  the  king  of  England 
has  an  absolute  negative  upon  the  acts  of  the  two  houses  of  par- 
liament, but  our  President,  like  the  governor  of  New  York,  will  only 
have  the  power  to  reject 

Senator  Specter.  No,  no;  it  is  an  absolute  negative  of  the  British 
sovereign,  not  the  two  houses  of  parliament. 

Mr.  Bellinger.  Yes;  what  he  is  saying  is  that — I  may  have  mis- 
stated myself,  but  that  the  king  has  the  absolute  authority  to  ne- 
gate acts  of  the  British  parliament,  and  that  the  qualified  negative 
of  our  President  differs  widely  from  this  absolute  negative  of  the 
British  sovereign.  By  "qualified  negative,"  he  meant  the  fact  that 
it  was  being  subject  to  being  overridden  by  a  vote  of  the  House  and 
the  Senate,  unlike  the  absolute  negative,  which  he,  in  fact,  had 
preferred.  He  doesn't  tell  you  that. 

At  the  Constitutional  Convention,  Hamilton  had  preferred  giving 
the  President  an  absolute  veto,  not  being  subject  to  being  over- 
ridden by  Congress.  He  lost  that  and,  as  you  know,  two-thirds  of 
each  House  can  override  a  Presidential  veto.  So  what  he  is  saying 
in  the  69th  Federalist  is  this  President  is  not  like  a  king  in  a  dozen 
different  ways.  One  of  them  is  that  the  king  has  an  absolute  nega- 
tive and  our  President  has  only  a  conditional  negative  that  is  sub- 
ject to  being  overridden  by  a  two-thirds  vote  of  both  Houses.  This 
tallies  exactly  with  the  revisionary  authority  of  the  Council  of  Revi- 
sion in  this  State,  in  New  York,  of  which  the  governor  is  a  part. 

So  as  he  goes  through,  he  is  simply  showing  all  the  ways  in 
which  our  President  is  more  like  a  governor  than  like  a  king  and 
not  intending  in  any  means  to  be  dealing  with  the  question  of 
whether  a  President  could  dismember  and  approve  or  disapprove 
parts  of  a  piece  of  legislation.  He  is  speaking  there  of  one  aspect 
of  the  veto  power  that  this  President  has  exactly  as  is  in  the  case 
in  New  York,  and  that  is  that  it  is  subject  to  being  overridden  by 
the  legislature. 

So,  read  in  context,  I  don't  see  that  to  suggest  at  all  that  what- 
ever was  being  done  in  1733  in  New  York,  that  this  reference  to 
that  in  the  69th  Federalist  is  intended  to  incorporate  that  practice 
into  article  I,  section  7,  which  seems  to  us  on  its  face  and  to  those 
of  us  who  have  read  it  through  different  administrations  to  deal 
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precisely  with  the  question  at  hand  and  to  require  a  President  to 
sign  or  veto  an  entire  bill. 

Senator  Specter.  Well,  just  one  more  point  on  this  because  I 
know  we  have  many  other  witnesses,  but  I  think  this  is  a  crucial 
point.  Federalist  69  says. 

The  Qualified  negative  of  the  President  differs  widely  fix)m  this  absolute  negative 
of  the  British  sovereign  and  tallies  exactly  with  the  revisionary  authority  of  the 
Council  of  Revision  of  this  State,  of  which  the  governor  is  a  constituent  part.  In  this 
respect,  the  power  of  the  President  wovild  exceed  that  of  the  governor  of  New  York 
because  the  former  would  possess  singly  what  the  latter  shfires  with  the  chancellor 
and  judges,  but  it  would  be  precisely  the  same  with  that  of  the  governor  of  Massa- 
chusetts whose  constitution  as  to  this  article  seems  to  have  been  the  original  from 
which  the  Convention  have  copied. 

Now,  that,  to  me,  means  that  the  President  has  the  same  author- 
ity as  the  governor  of  Massachusetts  because  the  article  is  the  pre- 
cise one  which  is  copied,  which  had  been  interpreted  as  line  item 
veto. 

Mr.  Dellinger.  Well,  two  responses.  First,  I  have  seen  no  exam- 
ples in  Professor  McDonald's  writing  or  elsewhere  of  anybody  actu- 
ally exercising  a  line  item  veto,  so  I  think  the  reference  is  weak  in 
that  regard.  But,  secondly,  even  if  the  revisionary  power  in  New 
York  and  Massachusetts  did  contain  a  line  item  veto,  this  passage 
in  the  ratification  debate,  written  with  full  vigor — ^this  is  exactly 
what  the  governor  of  Massachusetts  has.  I  give  you  that  point. 

But  the  sense  of  it  is  that  he  deals  here  with  a  second  aspect, 
which  is  that  the  President  will  exercise  this  power  exclusively  and 
not  share  it  jointly  with  the  judges  and  the  chancellors.  So  in  that 
way,  it  is  like  the  governor  of  Massachusetts.  It  is  like  the  governor 
of  New  York  in  that  it  is  subject  to  being  overridden  by  the  legisla- 
ture. Those  are  the  particular  points  he  is  making  by  way  of  com- 
parison and  by  noting  that  this  is  not  the  absolute  negative  that 
is  the  prerogative  of  the  British  crown. 

So  it  seems  to  me  a  very  slender  reed  to  assume  that  that  pas- 
sage in  the  debate  is  authoritative  judgment  that  we  were  incor- 
porating by  reference  some  earlier  historical  practice,  of  which 
Hamilton  himself  may  have  been  only  generally  aware. 

Senator  Specter.  Two  more  brief  questions.  I  am  going  to  leave 
that  one.  We  may  save  that  for  your  confirmation  hearings  when 
we  get  into  greater  detail  on  it,  but  two  more  short  questions. 

What  about  the  reference  by  Madison  to  Roger  Sherman's  point 
that  clause  3  was  unnecessary,  except  as  to  votes  taking  money  out 
of  the  Treasury,  which  suggests,  or  really  strongly  implies,  the  in- 
tent to  have  clause  3  give  line  item  veto  on  money  matters? 

Mr.  Bellinger.  I  think  he  is  suggesting  that  requiring  that 
those  other  matters  be  submitted  to  the  President  is  not  necessary 
except  with  respect  to  money  bills,  so  that  I  don't  find  that  to 
be 

Senator  Specter.  But  isn't  Madison's  reference  to  Sherman  pret- 
ty strong  proof  that  clause  3  has  a  separate  purpose  beyond  clause 
2? 

Mr.  Bellinger.  I  don't  think  so,  though  I  understand  that  these 
are  legitimately  matters  of  interpretation.  It  is  often  the  case — ^you 
know,  we  revere,  and  properly  so.  Senator,  our  Founding  Fathers 
so  much  for  the  extraordinary  work  they  did  at  Philadelphia  that 
it  comes  as  a  surprise  if  you  read  through  the  Convention  from  be- 
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ginning  to  end  how  often  they  were  confused,  just  as  we  are  in  our 
day. 

You  know,  you  will  ask  the  presiding  officer,  what  are  we  doing 
at  this  moment;  what  are  we  voting  on  now.  I  mean,  there  is  much 
of  that  same  confusion  that  you  see  today  that  each  of  you  has  ex- 
perienced, so  that  placing  too  great  reliance  upon  those  phrases  in 
the  debate  at  the  Convention  is,  as  I  said,  hazardous,  when  I  think 
the  text  of  the  Constitution — and  perhaps  I  am  being  too  much  of 
a  literalist — seems  to  make  the  matter  quite  clear. 

A  bill  passed  by  both  Houses  is  presented  in  the  form  it  passed 
the  second  House  to  the  President  and  he  shall  either  return  it  or 
sign  it  and  send  it  on  to  be  enrolled  in  the  law.  It  would  take  more 
powerful  evidence  than  the  interesting  arguments  that  have  been 
developed  to  overcome  the  power  of  that  simple  language,  in  my 
view. 

Senator  Specter.  A  final  matter.  Professor  Bellinger.  You  re- 
sponded to  Senator  Simon's  question  as  to  what  would  be  wrong 
with  Senator  Simon's  voting  for  this  resolution  and  letting  the 
court  decide  it,  and  you  referred  back  to  your  statement  that  each 
officer  has  the  duty  to  follow  the  Constitution  as  he  sees  it. 

In  the  Senate,  a  comment  heard  repeatedly  is,  on  issues  of  doubt, 
let's  have  the  courts  decide  it.  Each  of  us  as  a  sitting  Senator  does 
not  have  a  legal  counsel  of  your  stature  to  advise  on  constitutional 
issues,  and  very  frequently  where  there  is  some  doubt  we  say  let 
the  courts  decide  it. 

When  President  Clinton  was  questioned  during  the  1992  cam- 
paign and  he  said  he  was  for  the  line  item  veto,  I  wish  someone 
had  asked  him  the  followup  question:  Well,  you  are  for  it,  do  you 
think  you  have  the  authority  to  exercise  it?  If  he  would  have  an- 
swered that  question  yes,  then  there  would  be  enough  of  a  basis, 
as  you  define  it,  to  have  a  court  test  case. 

Mr.  Bellinger.  I  checked  very  carefully  to  see  whether  he  had 
said  such  a  thing,  Senator,  before  I  appeared  here  today. 

Senator  Specter.  Well,  you  have  done  that,  so  will  I. 

You  answered  Senator  Simon's  question,  why  shouldn't  he  vote 
for  it  and  let  the  court  decide  it,  and  you  said,  "There  is  not  suffi- 
cient doubt  to  put  this  in  the  courts".  I  know  you  are  speaking  in 
response  to  questions;  you  haven't  written  it  down,  you  haven't 
parsed  every  line.  When  you  say  sufficient  doubt,  that  implies  some 
doubt.  How  much  doubt  we  need,  in  good  faith,  for  Senators  to  say, 
I  am  not  sure;  I  will  accept  Professor  Bellingei^s  statement  that  we 
have  a  duty  to  follow  the  Constitution,  but  I  am  not  sure  about  this 
and  that  is  why  we  have  confirmed  all  those  people  across  the 
street.  Why  not  let  them  decide  it? 

Mr.  Bellinger.  I  was  not  speaking  of  a  Senator's  obligation  at 
that  point,  but  of  the  President's,  whether  a  President  should  go 
ahead  and  attempt  this  to  get  a  test  case.  I  was  suggesting  that 
I  thought,  given  the  consistent  view  of  the  executive  branch  on  this 
question,  that  there  was  not  sufficient  doubt  for  the  President  to 
submit  it.  But  if  a  member  of  the  Senate  believes,  having  reviewed 
the  arguments  that  you  and  others  have  put  forward,  that  this  is 
a  matter  that  genuinely  hangs  in  the  balance,  one  on  which  reason- 
able minds  can  differ,  then  I  would  not  feel  comfortable  in  assert- 
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ing  to  you  that  there  is  anything  wrong  or  disrespectful  of  the  law 
in  supporting  the  resolution  that  you  have  put  forward. 

Senator  Specter.  Don't  you  think  reasonable  minds  can  differ  on 
this  issue? 

Mr.  Bellinger.  Well,  that  question  actually  answers  itself  be- 
cause reasonable  minds  do  differ.  Minds  that  I  would  certainly  not 
describe  as  unreasonable  differ  on  this,  so  I  would  have  to  agree 
with  that. 

Senator  Specter.  Reasonable  minds  can  differ,  OK  Thank  you 
very  much. 

Senator  Simon.  We  thank  you. 

Senator  Brown.  Mr.  Chairman,  will  we  schedule  a  vote  on 
whether  or  not  Senator  Specter  is  reasonable? 

Senator  Simon.  It  would  be  a  very  close  vote.  [Laughter.] 

Senator  Specter.  It  was  in  1992;  it  wasn't  so  close  in  1986. 

Senator  SiMON.  You  are  always  a  good  witness  here  and  we  ap- 
preciate your  testimony. 

Mr.  Bellinger.  Thank  you,  sir. 

[The  prepared  statement  of  Walter  Bellinger  follows:] 

Prepared  Statement  of  Walter  Bellinger 

Thank  you  for  the  opportunity  to  testify  on  the  question  of  whether  the  President 
has  the  constitutional  authority  to  veto  a  portion  of  a  bill  that  has  passed  the  House 
and  Senate.^ 

The  Office  of  Legal  Counsel  has  considered  this  issue  many  times  over  the  last 
ten  years  and  has  examined  the  arguments  on  both  sides.  On  every  occasion,  in  dif- 
ferent administrations,  the  Office  of  Legal  Counsel's  conclusion  has  been  the  same: 
the  Constitution  does  not  empower  the  President  to  exercise  a  line-item  veto.^  I 
have  now  undertaken  an  independent  review  of  this  issue,  and  I  have  reached  the 
same  conclusion. 

Both  the  text  of  the  Constitution  and  the  debates  in  the  Constitutional  Conven- 
tion reveal  that  the  President  lacks  the  power  to  veto  a  portion  of  a  bill  passed  bjr 
Congress.  Because  this  Office's  1988  Opinion  examined  tne  arguments  and  histori- 
cal sovu-ces  in  great  detail,  I  will  not  dwell  at  length  on  them  here.  I  will,  however, 
discuss  briefly  the  materials  that  in  my  view  most  clearly  answer  any  questions 
about  the  President's  abihty  to  exercise  a  line-item  veto. 

Article  1,  Section  7,  Clause  2  of  the  Constitution  provides  in  relevant  part  that 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  becomes  a  Law,  be  presented  to  the  President  of  the 
United  States;  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it, 
witJi  his  Objections  to  that  House  in  which  it  shall  have  originated. 

This  language  memdates  a  fairly  straightforward  procedure:  after  both  houses  of 
Congress  have  passed  a  "Bill,"  they  must  present  it  to  the  President,  who  can  either 
"approve"  it"  (by  signing  it)  or  "not"  (by  returning  it).'  In  either  event,  the  "Bill"  is 
to  be  treated  as  a  single  unit"  nothing  in  the  text  permits  the  President  to  approve 
and  sign  one  portion  of  a  "Bill"  while  disapproving  and  returning  another  portion.^ 


^  My  testimony  is  limited  to  the  question  whether  the  President  oirrently  enjoys  constitutional 
authority  to  veto  individual  portions  of  a  bill  passed  by  Congress.  This  is  distinct,  of  course,  from 
questions  regarding  the  degree  to  which  Congress  may  and  should  provide  the  President  with 
such  authority.  On  those  issues,  I  express  no  opinion  today. 

2  See.  e.  g..  Confirmation  Hearings  on  Federal  Appointments— William  P.  Barr:  Hearing  Be- 
fore the  Senate  Comm.  on  the  Judiciary  (pt.  2),  102d  Cong.,  Ist  Sess.  144  (1991);  12  Op.  O.L.C. 
159  (Prelim.  Print  1988)  (hereinailer  1988  Opinion). 

8  The  procedures  that  would  be  required  or  a  President  who  sought  to  exercise  a  line-item  veto 
undercut  the  argument  that  the  Framers  so  intended.  Article  1,  Section  7,  Clause  2  provides 
that,  with  respect  to  any  Bill,  "If  he  approve  it  he  shall  sign  it,  but  if  not  he  shall  retxim  it." 
Thus,  a  President  who  wanted  to  sign  some  portions  of  a  bill  and  veto  others  would  be  obliged 
to  cut  out  and  return  the  vetoed  provisions  while  signing  the  remainder.  That  the  Framers  of 
the  Constitution  conceived  of  the  Dill  passed  by  Congress  and  presented  to  the  President  as  a 
single  physical  entity  is  further  made  clear  by  the  fact  that  they  specifically  designated  the 
house  to  which  the  President  should  return  "it  :  If  he  shall  approve  he  shall  sign  it,  but  if  not 


105 

Some  commentators,  however,  have  suggested  that  a  given  piece  of  legislation — 
that  is,  a  measure  tJiat  has  passed  both  houses  of  Congress — may  contain  a  number 
of  "Bill[s],"  so  that  the  President  can  disapprove  selected  portions  of  the  legislation 
without  running  afoul  of  Clause  2.  This  argument  depends  critically  on  a  further 
proposition:  that  the  definition  of  "Bill"  is  restricted  in  such  a  way  that  the  term 
does  not  encompass  the  entirety  of  some  legislation.  Legislation  that  combines  ap- 
propriations with  substantive  provisions,  for  instance,  or  that  combines  two  or  more 
unrelated  provisions,  is  not  a  "Bill"  at  all,  according  to  this  reasoning,  but  rather 
is  a  set  of  individual  "Bill[s],"  each  separately  subject  to  a  presidential  veto. 

The  weakness  in  this  argument  is  that  the  text  of  the  Constitution  does  not  in 
any  way  limit  the  scope  of  a  "Bill."  The  Constitution  neither  defines  the  term  nor 
places  any  other  restriction  on  the  form  of  legislation  to  be  presented  by  Congress 
to  the  President.  Faced  witih  this  textual  silence,  proponents  of  item  veto  authority 
point  to  Article  1,  Section  7,  Clause  3  of  the  Constitution  as  an  implicit  limit  on 
the  breadth  of  "Bill[s]."  That  clause,  however,  will  not  carry  the  weight  assigned  it. 
Providing  in  relevant  part  that  "[e]veiy  Order,  Resolution,  or  Vote  to  which  the  Con- 
currence of  the  Senate  and  House  of  Representatives  may  be  necessary  ♦  *  *  shall 
be  presented  to  the  President,"  the  clause  was  proposed  by  Madison  to  allay  concern 
that  "if  the  negative  of  the  President  was  confined  to  bills;  it  would  be  evaded  by 
acts  under  the  form  and  name  of  Resolutions,  votes  Ac."*  To  prevent  such  evasions, 
Clause  3  simplv  brings  within  the  scope  of  "Bill,"  and  hence  the  presentment  re- 
quirement, all  legislative  instruments.  That  is  the  Framers'  chosen  means  of  s£ife- 
guarding  the  President's  veto  power;  significantly,  Clause  3  does  not  provide  for  ad- 
ditional protection  in  the  form  of  a  prohibition  on  legislative  "bundling"  of  disparate 
items  or  a  grant  of  item  veto  authority. 

More  important,  the  debate  surrounding  the  Origination  Clause^  indicates  that 
the  Framers  did  not  take  a  restricted  view  of  the  scope  of  bills.  The  first  version 
of  the  Origination  Clause  provided  that  bills  raising  money  were  to  originate  in  the 
House  and  could  not  be  amended  by  the  Senate.  Some  delegates  objected  that  this 
would  permit  the  House  to  tack  unrelated,  non-money  items  to  money  bills,  effec- 
tively coercing  the  Senate's  approval  and  thus  depriving  that  body  of  its  proper  leg- 
islative role.  The  Convention  responded  to  this  concern  by  removing  the  prohibition 
on  amendments  by  the  Senate.^ 

There  would,  of  course,  be  no  cause  for  concern  about  tacking,  and  no  need  for 
any  response,  if  the  "Bills"  contemplated  by  the  Origination  Clause  did  not  com- 
prehena  measures  to  which  unrelated  items  had  been  added.  That  is,  the  entire  dis- 
cussion of  tacking  presupposes  the  ability  of  Congress  to  add  non-germane  items  to 
money  (and,  presumably,  to  all)  bills.''  Thus,  the  debate  over  the  Origination  Clause 
makes  clear  that  the  term  "Bill"  as  used  by  the  Framers  does  not  imply  the  kind 
of  restrictions  that  would  support  an  argument  for  item  veto  authority. 

Moreover,  any  attempt  to  limit  the  definition  of  "Bill"  rsiises  the  specter  of  a  sig- 
nificant line-drawing  problem  that  would  implicate  the  balance  between  the 
branches  of  government.  If  "Bill"  is  defined  as,  for  instance,  a  measure  including 
germane  items  only,  then  the  President  arguably  is  authorized  to  separate  and  veto 
those  portions  of  a  legislative  package  that  he  deems  non-germane.  Whenever  Con- 
gress disagreed  with  a  germaneness  determination — as  it  assuredly  would  on  many 
occasions,  in  light  of  the  vagueness  inherent  in  the  standard — it  could,  presumably, 
bring  an  action  in  federal  court  against  the  President.  Such  litigation  would  place 
the  federal  courts  in  the  middle  of  a  political  battle  between  Congress  and  the  Presi- 
dent about  the  permissible  breadth  of  congressional  enactments  and  the  permissible 
bases  for  a  presidential  veto.  This  would  disrupt  the  balance  between  the  three 
branches  of  government  by  imecting  the  courts  into  the  legislative  process.  Fortu- 
nately, the  Framers  avoided  uiis  problem  by  eschewing  limitations  on  the  scope  of 
a  "Bill":  courts  are  spared  an  intrusive  role  in  the  legislative  process  because  there 
is  no  restrictive  definition  of  "Bill"  to  be  enforced. 


he  shall  return  it,  with  his  Objections  to  that  House  in  which  it  shall  have  originated."  The  Con- 
vention's choice  of  the  originating  house  reflects  an  understanding  that  the  bill,  being  a  single 
entity,  could  not  be  returned  to  more  than  one  house.  The  notion  that  the  President  could  ap- 
prove portions  and  disapprove  other  portions  is  flatly  inconsistent  with  the  requirement  that  he 
retvim  it  to  a  particular  place  depending  upon  whether  he  approve  or  disapprove  "it." 

*Max  Farrand,  Tfie  Records  of  the  Federal  Convention  of  1787  301  (1966). 

*  "AH  Bills  for  raising  Revenue  shfill  originate  in  the  House  of  Representatives;  but  the  Senate 
may  propose  or  concur  with  Amendments  as  on  other  Bills."  U.S.  Const,  art.  I,  §7,  cl.  1. 

8 See  2  Farrand,  supra  note  4,  at  273-280. 

'  The  Framers'  evident  familiarity  with  the  practice  of  tacking  also  forecloses  any  argument 
that  the  absence  of  explicit  item  veto  authority  m  the  Constitution  stems  only  from  the  Framers' 
inability  to  foresee  the  possibiUty  of  tacking  and  the  concomitant  need  for  such  a  power. 
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In  my  view,  then,  there  is  no  basis  for  the  suggestion  that  a  single  legislative 
measure  may  actually  constitute  several  "Bill[s]"  as  that  term  is  used  in  tiie  Con- 
stitution. I  should  point  out,  however,  that  even  assuming  that  the  scope  of  a  "Bill" 
is  limited  to,  say,  germane  provisions,  the  existence  of  item  veto  authority  does  not 
necessarily  follow.  In  other  words,  a  restriction  on  Congress'  ability  to  combine  unre- 
lated provisions  in  a  single  bill  by  itself  says  very  little  about  the  President's  prerog- 
atives if  faced  with  an  unproperly  constituted  legislative  measure.  It  might  be  ar- 
gued, for  instance,  that  such  a  measiire  would  be  void  ab  initio  and  that  the  Presi- 
dent's only  recourse  would  be  to  return  the  entire  measure  to  Congress.  In  any 
event,  it  is  far  from  clear  that  a  restricted  definition  of  "Bill"  carries  with  it  a  con- 
comitant autiiority  on  the  part  of  the  President  to  treat  a  single  piece  of  legislation 
as  a  series  of  discrete  items  for  purposes  of  exercising  a  veto. 

Some  might  suggest  that  my  conclusion  weakens  the  President  by  leaving  him 
without  recourse  when  Congress  adds  an  irrelevant  rider  onto  legislation.  This  is, 
of  course,  incorrect:  the  President  can  veto  the  legislation  in  its  entirety,  explaining 
that  he  does  not  support  the  rider  and  will  not  sign  legislation  including  it.  Just 
as  the  Constitution  does  not  limit  Congress'  ability  to  combine  non-germane  items 
in  a  bill,  it  does  not  limit  the  President's  ability  to  veto  bills  for  any  reason  that 
he  sees  fit.^  In  addition,  I  note  that  the  President  supports — and  the  House  has 

Sassed — ^H.R.   1578,  the  "Expedited  Rescissions  Act,"  which  would  require  both 
ouses  of  Congress  to  vote  on  an  expedited  schedule  on  rescissions  proposed  by  the 
President. 

As  I  stated  at  the  outset,  the  OfSce  of  Legal  Counsel  has  considered  this  question 
on  many  occasions,  always  with  the  same  result.  I  am  pleased  to  be  here  today  with 
one  of  my  predecessors,  Charles  Cooper,  who  produced  a  cogent,  persuasive  OLC 
opinion  on  this  issue.  As  he  concluded  in  1988,  and  as  I  have  concluded  today,  the 
answer  is  clear:  the  President  lacks  the  authority  to  exercise  a  line-item  veto. 

Senator  Simon.  Our  final  panel  is  Charles  Cooper,  former  Assist- 
ant Attorney  Greneral  and  now  with  the  firm  of  Shaw,  Pittman, 
Potts  and  Trowbridge;  Ronald  Rotunda,  a  professor  at  the  Univer- 
sity of  Illinois  School  of  Law;  and  Robert  Spitzer,  Department  of 
Political  Science,  State  University  of  New  York. 

I  want  to  apologize  to  all  three  of  you,  if  I  may.  We  are  marking 
up  the  Elementary  and  Secondary  Education  Act  that  I  am  very 
much  involved  in,  in  another  committee,  and  I  am  going  to  have 
to  go  up  there  at  least  for  a  while  to  work  on  that.  I  am  going  to 
turn  the  Chsdr  over  to  Senator  Brown  here,  but  I  apologize  to  all 
three  of  you  and  I  appreciate  your  being  here,  particularly  the  well- 
dressed  professor  from  the  University  of  Illinois  here.  I  want  to  in- 
dicate my  appreciation  for  his  presence. 

Senator  Specter.  Mr.  Chairman,  how  can  you  make  that  com- 
ment, considering  the  fact  that  he  is  wearing  a  bow  tie? 

Senator  Simon.  That  is  the  reason  for  the  comment.  Senator 
Specter. 

Mr.  RoTtiNDA.  I  am  a  controversial  witness  already. 

Senator  Brown  [presiding].  Mr.  Chairman,  I  appreciate  your  ex- 
cellent taste  and  silso  the  practice.  Next  January,  I  will  need  this 
experience. 

Please  go  ahead. 

Mr.  Rotunda.  Who  would  you  like  to  begin  first.  Senator? 

Senator  Brown.  Professor  Spitzer,  why  don't  you,  if  you  would? 


^Proponents  of  an  item  veto  argue  that,  as  a  practical  matter,  the  President  is  deprived  of 
his  veto  power  when  Congress  combines  an  objectionable  provision  with  other  measures  which 
the  President  feels  compelled  to  approve.  Specificallv,  proponents  cite  the  congressional  practice 
of  combining  a  full  vears  appropriations  into  a  single,  effectively  "veto-proof,"  oill.  History,  how- 
ever, reveals  that  tne  President  s  veto  power  is  not  so  easily  restricted.  President  Hayes,  for  in- 
stance, presented  with  a  series  of  appropriations  bills  including  riders  addressing  an  unrelated 
election  law,  vetoed  each  appropriations  bill,  despite  an  urgent  need  for  the  relevant  funds. 
Eventually,  Congress  passea  the  necessary  appropriations  buls  free  of  substantive  riders.  See 
1988  Opinion  at  199-202. 
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STATEMENT  OF  ROBERT  J.  SPITZER 

Mr.  Spitzer.  Thank  you  very  much.  I  appreciate  the  opportunity 
to  testify  today,  and  I  will  make  some  brief  remarks  and  ask  that 
my  full  statement  be  put  into  the  record. 

Now,  this  theory  of  the  unilateral  or  inherent  item  veto  rests  on 
several  arguments  which  have  been  discussed  at  some  length  al- 
ready today,  so  I  would  like  to  address  a  few  of  these  right  now. 

The  first  point  I  would  like  to  make  is  one  that  has  been  referred 
to  already;  that  is,  the  terminology  regarding  the  use  of  the  word 
"veto."  It  is  clear  that  the  Founders  avoided  the  use  of  the  word. 
It  doesn't  appear  in  the  Constitution.  It  scarcely  appears  in  the 
Federal  debates.  It  appears  only  once  in  the  Federalist  Papers.  In- 
stead, they  used  terms  like  the  "negative,"  the  "revisionary  power," 
"reconsideration  power,"  and  "restraining  power."  These  terms  crop 
up  repeatedly.  They  also  appear  in  the  Massachusetts  Constitution 
of  1780  and  the  New  York  Constitution  of  1777. 

This  is  an  issue  that  I  actually  studied  in  some  detail  in  my 
book.  The  Presidential  Veto,  and  I  concluded  that  the  reason  they 
avoided  use  of  the  word  was  two-fold.  One  part  of  this  was  because 
of  the  extremely  negative  associations  tied  to  the  use  of  the  word 
"veto"  because  of  the  tyrannical  veto  exercised  by  the  British  mon- 
arch and,  through  the  British  monarch,  the  colonial  governors.  It 
had  a  very  bad  connotation,  and  being  good  politicians,  early  Amer- 
ican political  leaders  realized  that  one  way  to  minimize  this  prob- 
lem was  to  use  other  language,  language  that  was  less  objection- 
able. 

This  was  keenly  on  their  minds,  and  the  reason  it  was  keenly  on 
their  minds  was  because  they  generally  agreed  that  the  President 
needed  to  have  some  kind  of  veto.  By  the  time  they  got  to  the  Con- 
vention in  1787,  there  was  nearly  unanimous  agreement  that  the 
executive  needed  to  have  some  kind  of  veto  power. 

They  also  acknowledged  and  understood  that  the  veto  was  not 
simply  a  negative,  a  point  that  Mr.  Bellinger  alluded  to  earlier.  It 
was  not  simply  a  block.  It  also  had  a  positive,  reconstructive  qual- 
ity to  it;  that  is,  it  was  one  more  chance  for  Congress  to  look  at 
a  piece  of  legislation  that  the  President  returned  to  them  and  de- 
cide is  this  really  a  good  bill.  Indeed,  it  often  led  to  legislation 
being  rewritten,  being  repassed,  and  so  on.  But  the  language  does 
not  refer  to  vetoing  parts  of  bills.  It  refers  to  this  revisionary  qual- 
ity of  the  veto  power. 

The  second  point  I  want  to  make  is  that  the  attachment  of  non- 
germane  riders  to  legislation  and  the  formulation  of  omnibus  ap- 
propriations are  not  modem  practices;  that  is  to  say,  to  be  more 
clear,  they  certainly  exist  in  the  modem  realm,  but  they  predate 
the  modem  era.  The  Nation's  very  first  appropriations  bill  passed 
in  1789,  as  Louis  Fisher  points  out,  was  an  omnibus  bill.  It  con- 
sisted of  four  lump-sum  amounts.  This  is  1789.  It  was  appropria- 
tions for  the  War  Department,  for  the  Civil  List,  for  pensions,  and 
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for  prior  Grovemment  expenditures.  That  was  it  for  1789.  It  was  an 
omnibus  appropriation.  Congress  did  the  same  thing  in  1790,  in 
1791,  1792,  1793,  and  in  1794  they  had  two  lump  sums  instead  of 
one. 

As  for  the  problem  of  nongermane  riders,  it  does  indeed  pose  a 
political  problem,  a  political  paradox,  but  that,  too,  was  a  practice 
that  not  only  predates  the  Federal  era,  but  dates  back  to  tne  17th 
century  Britisn  parliament,  £ind  they  referred  to  it  as  the  process 
of  tacking,  but  it  was  well  understood  to  them. 

A  third  point:  the  current  veto  does  present  the  President  with 
what  is  called  the  Hobson's  choice.  The  President  has  to  either  veto 
all  or  sign  all,  but  that  is  a  political  tension  that  the  Constitution 
creates.  The  Founders  were  perfectly  well  aware  of  this  paradox, 
but  they  didn't  want  the  President  to  have  a  perfect  instrument  of 
control  over  the  legislative  process.  That  is  why  Congress  could 
override  vetoes  and  whv  they  avoided  an  absolute  veto. 

I  would  similarly  add  that  the  President's  veto  power  has  not 
been  eviscerated  or  diminished.  Some  critics  have  made  this  claim. 
If  you  study  the  veto  power  across  two  centuries,  it  is  abundantly 
clear  that  the  veto  power  was,  is  and  continues  to  be  an  effective 
tool  in  the  President's  arsenal,  and  indeed  it  is  used  by  Presidents 
effectively  to  block  portions  of  bills  or  to  get  Congress  to  change  the 
text  of  bills. 

President  Bush  recognized  this  in  1991  in  a  speech  he  gave  at 
Princeton  when  he  saio. 

Often,  vetoes  encourage  the  legislatxire  to  reconsider  its  actions.  When  I  vetoed 
a  minimum  wage  bill,  I  sought  to  persuade  Congress  that  a  slightly  lower  rate 
would  best  serve  the  public  interest,  and  in  time  Congress  agreed. 

The  veto  indeed  has  been  the  linchpin  of  the  recent  Presidential 
administrations  of  Bush,  of  Reagan,  and  of  Gerald  Ford,  so  it  is 
hardly  a  weak  or  eviscerated  power.  It  continues  to  be  a  vital  and 
effective  power. 

Finally,  the  definition  of  what  is  meant  by  'Tbill"  lies,  I  would  say, 
at  the  core  of  legislative  power.  The  mechanics  of  the  formation 
and  construction  of  legislation  is  an  inherently  legislative  respon- 
sibility; that  is  to  say  the  power  to  define  legislation  is  the  power 
to  write  legislation.  Congress  and  the  President  share  powers,  but 
they  are  separate  institutions,  and  if  the  Constitution  s  Founders 
had  wanted  the  President  to  jointly  assume  the  power  to  make 
laws,  it  would  not  give  Congress  alone  the  power  of  all  legislative 
powers  herein  granted. 

One  final  point  on  the  distinction  between  clause  2  and  clause  3 
of  section  7,  article  I.  It  seems  to  me  that  clause  2  of  the  section 
7  speaks  to  the  President.  It  is  saying  to  the  President,  you  are 
being  given  this  veto  power.  Clause  3  speaks  to  Congress,  it  seems 
to  me,  and  says  to  Congress  that  you  shall  not  duck  presentment 
by  employing  any  artificial  sort  of  legislative  games  to  do  that.  It 
seems  to  me  clause  3  speaks  to  Congress  and  clause  2  speaks  to 
the  President  about  the  related  power  of  what  happens  to  a  bill 
after  it  leaves  Congress. 

Thank  you  very  much. 

[The  prepared  statement  of  Robert  J.  Spitzer  follows:] 
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Prepared  Statement  of  Robert  J.  Spitzer 

For  over  one-hundred  years,  scholars  and  political  figures  have  debated  whether 
it  would  be  desirable  to  grant  the  president  item  veto  powers.^  This  debate  took  on 
new  life  in  the  1980s  with  president  Reagan's  repeated  calls  for  such  a  power.  That 
debate  in  turn  took  a  new  twist  during  the  Bush  presidency  when  he  made  it  known 
in  1989  that  he  was  actively  considering  the  unilateral  exercise  of  an  item  veto,  and 
then  letting  the  congress  taite  him  to  coiul  if  it  objected.^ 

Setting  aside  the  obvious  fact  than  no  president  until  Bush  ever  claimed  or  exer- 
cised such  a  power,  ^  it  is  nevertheless  at  least  theoretically  possible  that  such  a 
power  lays  concealed,  like  an  unexploded  bomb,  within  the  confines  of  the  Constitu- 
tion. In  order  to  assess  what  I  will  refer  to  here  as  the  unilateral  (also  called  inher- 
ent) item  veto,  I  will  examine  the  primary  arguments  cited  to  justify  its  existence. 

COLONIAL  PRECEDENTS 

It  is  well  understood  that  colonial  and  early  state  political  structures  and  prac- 
tices had  an  important  influence  on  the  thinking  oi  the  constitution's  founders. 
Therefore,  it  is  reasonable  to  examine  those  experiences  for  any  light  they  may  shed 
on  the  meaning  of  the  modem  constitution.  Yet  any  such  examination  is  constrained 
by  two  vital  principles:  first,  interpretation  of  colonial  experiences  ceinnot  and 
shoiild  not  supersede  the  words  and  intentions  of  the  constitution's  founders,  since 
this  is  the  more  direct,  immediate,  and  relevant  source  of  information  for  constitu- 
tional analysis;  and  second,  while  earlier  practices  fed  into  the  thinking  of  the  Con- 
stitution's framers,  the  government  they  constructed  in  1787  was  different  from  any 
other  that  came  before  it,  especially  as  to  the  construction  of  the  American  presi- 
dency.* 

Forrest  McDonald  cites  as  precedent  for  the  urulatertil  item  veto  the  actions  of  the 
British  Board  of  Trade,  whicn  operated  to  review  legislation  passed  by  the  colonies 
from  1696  to  1776,  and  which  "vetoed  all  or  part  of  469  pieces  of  legislation  in  the 
eighty  years  in  which  the  Board  of  Trade  oversaw  the  colonies."  ^  Yet  as  Ronald  Moe 
points  out,  "the  term  Veto'  ♦  *  ♦  was  generally  inaccurate  as  it  applied  to  the  ac- 
tions of  the  Board  of  Trade.  TechnicaUy,  the  Board  did  not  'veto'  an  act;  it  rec- 
ommended 'disallowance'  of  an  act  to  the  Privy  Council  [its  parent  organization]."^ 
These  recommendations  occurred  after  such  laws  were  in  effect.  As  Frank  Prescott 
and  Joseph  Zimmerman  note  in  their  definitive  work  on  the  New  York  veto,  "the 
disallowance  of  colonial  legislation  [by  the  Board  of  Trade]  was  technically  neither 
a  repeal  nor  a  veto,"  but  was  "analogous  to  the  invalidation  of  laws  by  the  United 
States  Supreme  Court." '^  By  definition,  the  board's  decisions  were  not  vetoes,  item 
or  otherwise. 

DEFINING  THE  VETO 

Many  actions  that  occurred  before  and  after  the  writing  of  the  Constitution  have 
been  iaentified  as  the  de  facto  or  de  jure  exercise  of  item  veto  powers,  when  in  fact 


^This  debate  is  summarized  in  Robert  J.  Spitzer,  The  presidential  Veto  (Albany,  NY:  SUNY 
Press,  1988),  chap.  5;  "Symposium  on  The  Line-item  Veto,  Notre  Dame  Journal  of  Law,  Ethics, 
and  Public  Policy  1(2,  1985). 

2  "A  Bush  Line-Item  Veto?  "  CQ  Weekly  Report,  October  28,  1989,  ,p.  2848;  Gerald  F.  Seib, 
"If  Bush  Tests  Constitutionality  of  Line-Item  Veto,  Reverberations  could  Transform  Govern- 
ment"  Wall  Street  Journal,  October  30,  1989.  This  idea  won  partisan  endorsement  in  the  1988 
R«puDlican  party  platform,  under  the  section  on  "Controlling  Federal  Spending,"  which  said: 
"We  will  use  all  constitutional  authority  to  control  Congressional  spending.  Tms  will  include 
consideration  of  the  inherent  line-item  veto  power  of  the  president."  (p.  17) 

*The  unilateral  item  veto  idea  was  met  with  skepticism  by  the  Reagan  administration  David 
Rapp,  "Does  Reagan  Akeady  Have  a  Line-Item  Veto?"  CQ  Weekly  Report,  May  14,  1988,  pp. 
1284--85.  Past  presidents  have  at  times  exercised  considerable  creativity,  as  when  president  An- 
drew Jackson  signed  a  bill  in  1830,  but  at  the  same  time  sent  a  message  to  congress  (after  the 
House  had  recessed)  that  restricted  the  scope  of  the  bill.  President  Tyler  did  something  similar. 
Louis  Fisher,  Constitutional  Conflicts  Between  Congress  and  the  President  (Lawrence,  KS:  uni- 
versity Press  of  Kansas,  1991),  p.  128. 

*See  Robert  J.  Spitzer,  President  and  Congress:  Executive  Hegemony  at  the  Crossroads  of 
American  Government  (New  York:  McGraw-Hill  and  Temple  University  Press,  1993),  chap.  1. 

*  Forrest  McDonald,  "The  Framers'  Conception  of  the  Veto  Power,"  in  Pork  Barrels  and  Prin- 
ciples: The  Politics  of  the  Presidential  Veto  (Washington,  D.C.:  National  Legal  Center  for  the 
PubUc  Interest,  1988),  pp.  2-3. 

*  Ronald  C.  Moe,  "The  Foimders  and  Their  Experience  with  the  Executive  Veto,"  Presidential 
Studies  Quarterly  17(Spring  1987):  416.  Louis  Fisher  msdtes  the  same  point  in,  "The  Presi- 
dential Veto:  Constitutional  Development,"  in  Pork  Barrels  and  Principles,  p.  18. 

'Frank  W.  Prescott  and  Joseph  F,  Zimmerman,  The  Politics  of  the  Veto  of  Legislation  in  New 
York  State,  2  vols.  (Washington,  D.C.:  University  Press  of  America,  1980),  I,  p.  5. 
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they  are  not.  For  example,  the  circumstance  cited  by  McDonald  where  state  legisla- 
txrres  during  the  revolutionary  period  passed  on  appropriations  that  were  "permis- 
sive, not  mandatory"  in  that  the  governor/executive  then  could  spend  at  his  discre- 
tion ^  does  not  mimic  the  modem  legislative  process.  An  act  passed  by  a  legislature 
that  does  not  include  a  legal  mandate  does  not  normally  carry  the  force  of  law,  obvi- 
ating any  question  of  a  veto,  item  or  otherwise.  And  the  exercise  of  spending  discre- 
tion granted  by  a  legislature  is  not  in  law  an  item  veto,  even  though  the  diecisions 
arising  from  the  discretion  over  spending  may  have  an  item  veto  effect. 

This  principle  becomes  even  more  clear  in  the  case  of  impoundments.  McDonald 
and  Stephen  Glazier  cite  instances  when  Presidents  Washington,  Adams,  and  Jeffer- 
son refused  to  spend  funds  duly  appropriated  by  Congress  (and  as  signed  into  law 
by  these  respective  presidents),  or  diverted  money  that  had  been  appropriated  for 
one  purpose  to  another  pixrpose.  "Ceding  this  power  not  to  spend  fiinas  once  appro- 
priated amo\inted  to  a  grant  or  acknowledgment  by  Congress  of  a  form  of  line-item 
veto,"'  said  Glazier,  "even  though  that  term  itself  was  not  coined  until  around  the 
CivUWar."9 

These  early  instances  of  the  impoundment  or  transfer  of  funds  were  just  that — 
the  exercise  of  impoundments  or  transfers,  not  of  an  item  veto.  By  definition,  a  veto 
can  only  be  exercised  on  a  bill  before  it  is  enacted  into  law,  since  its  very  purpose 
is  to  block  enactment.  Any  action  or  decision  that  occurs  subsequent  to  the  enactment 
of  legislation  into  law  is  not  a  veto,  although  actions  such  as  impoundment  may 
have  an  item  veto  effect.  Indeed,  even  the  regular  veto  may  have  an  item  veto  effect. 
From  George  Washington  to  George  Bush,  presidents  have  vetoed  legislation  be- 
cause they  objected  to  a  single  provision  within  the  vetoed  bill.  Such  vetoes  often 
?ersuade  Congress  to  repass  the  legislation  with  the  offending  provision  removed.  ^° 
et  such  instances  do  not  mean  that  a  regular  veto  is  somehow  also  an  item  veto. 

WHAT  THE  FOUNDERS  UNDERSTOOD  ABOUT  THE  VETO 

As  Glazier  observed,  the  term  'item  veto'  did  not  arise  until  around  the  time  of 
the  Civil  War,  when  the  president  of  the  Confederacy  was  given  an  item  veto  (al- 
though Jefferson  Davis  never  used  the  power). ^^  And  there  was  no  discussion  of  an 
item  veto  at  the  constitutional  convention  of  1787.  Yet  this  does  not  mean  that  the 
founders  were  unaware  of  the  idea.  The  man  who  presided  over  the  convention, 
George  Washington,  offered  this  definitive  comment  on  the  item  veto  question  ana 
existing  presidential  powers  to  veto  in  1793: 

You  do  me  no  more  than  Justice  when  you  suppose  that  from  motives  of 
respect  to  the  Legislature  (and  I  might  add  fix)m  my  interpretation  of  the 
constitution)  I  give  my  Signature  to  many  Bills  witn  which  my  Judgment 
is  at  variance.  In  declaring  this,  however,  I  allude  to  no  particular  Act. 
From  the  nature  of  the  Constitution,  I  must  approve  all  parts  of  a  Bill,  or 
reject  it  in  toto.  To  do  the  latter  can  only  be  Justified  upon  the  clear  and 
obvious  ground  of  propriety;  and  I  never  had  such  confidence  in  my  own 


^McDonald,  "The  Framers'  Conception  of  the  Veto  Power,"  p.  3. 

®  Stephen  Glazier,  "The  Line-Item  Veto:  Provided  in  the  Constitution  and  Traditionally  Ap- 

Plied,"  in  Pork  Barrels  and  Principles,  p.  12.  Carl  McGowan  commits  this  same  error  in  The 
tesient's  Veto  Power:  An  Importaiit  Instrument  of  Conflict  in  Our  Constitutional  System,"  San 
Diego  Law  Review  23(July-August  1986):  810. 

1"  President  Washington's  second  and  final  veto  was  of  a  bill  that  included  a  reduction  of 
America's  already  small  army  by  two  dragoon  companies.  In  his  veto  message,  Washington  ar- 
gued on  behalf  of  retaining  the  two  companies.  Congress  repassed  the  bill,  this  time  with  the 
offending  provision  excised.  Washington  signed  that  bill  into  law  on  his  last  day  in  office. 
Spitzer,  The  Presidential  Veto,  pp.  28-29. 

11  McDonald  cites  three  pre-Civil  War  state  constitutions  as  having  item  veto  provisions:  New 
Jersey  (1844),  Ohio  (1851),  and  Kansas  (1859).  "The  Framers'  Conception  of  the  Veto  Power," 
p.  7,  note  5.  In  the  case  of  the  New  Jersey  Constitution,  althourii  it  is  dated  in  a  standard  ref- 
erence work  as  1844,  it  is  presented  "as  amended"  in  1875  and  1897.  (The  description  of  veto 
powers  appears  in  Art.  V,  Sec.  7.)  The  Ohio  Constitution  is  dated  1851,  but  the  paragraph  de- 
scribing item  veto  powers  for  the  governor  (Art.  II,  Sec.  16,  para.  3)  has  a  note  at  tne  end  saying 
"As  amended  November,  1903."  The  Kansas  Constitution  dated  1859  describes  item  veto  powers 
in  Art.  II,  Sec.  14.  But  a  footnote  at  the  end  of  the  description  says  "Adopted  November,  1904." 
See  The  Federal  and  State  Constitutions,  Colonial  Charters,  and  other  Organic  Laws  of  the 
States,  Territories,  and  Colonies,  7  vols.  (Washington,  D.C.:  Government  Printing  Office,  1909), 
V,  p.  2607  (New  Jersey);  V,  p.  2917  (Ohio);  ii,  p.  1246  (Kansas).  According  to  a  conmiittee  print 
prepared  for  the  Rules  Committee,  House  of  Representatives,  the  New  Jersey  item  veto  provi- 
sion was  added  in  1875,  the  Ohio  provision  in  1903,  and  the  Kansas  provision  in  1904.  The  com- 
mittee print  also  provides  a  detailed  histon'  of  the  item  veto,  confirming  its  Civil- War-era  ori- 
gins. "Item  Veto:  State  Experience  and  its  Application  to  the  Federal  Situation,"  99th  Cong.,  2d 
sess.  (Washington,  D.C.:  Government  Printing  Office,  1986),  Appendix  A,  p.  20i  (see  my  appen- 
dix). 
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faculty  of  judging  as  to  be  over  tenacious  of  the  opinions  I  may  have  im- 
bibed in  doubtful  cases  (emphasis  added).  ^^ 

President  Benjamin  Harrison  opined  similariy  that  "many  laws  contain  more  than 
one  proposition  ♦  ♦  ♦  and  the  President  must  deal  with  them  as  thus  associated."  ^^ 
President  and  Supreme  Court  Chief  Justice  William  H.  Taft  noted  that  the  presi- 
dent "has  no  power  to  veto  parts  of  the  bill  and  allow  the  rest  to  become  a  law. 
He  must  accept  it  or  reject  it,  and  his  rejection  of  it  is  not  final  unless  he  can  find 
one  more  than  one-third  of  one  of  the  Houses  to  sustain  him  in  his  veto."  ^'^  These 
presidents  certainly  had  no  inkling  of  a  unilateral  item  veto. 

The  "rider"  problem.  Much  has  been  made  of  the  fact  that  Confess  has  sought 
to  circumvent  presidential  vetoes  by  attaching  objectionable  "riders '  onto  legislation 
in  the  hopes  of  winning  enactment  of  such  provisions  that  might  not  otherwise  sur- 
vive on  their  own.  The  practice  gained  attention  in  the  1840s,  and  prompted  no  little 
acrimonious  debate  in  Congress  and  elsewhere.  ^^ 

Some  have  argued  that  ^e  congressional  penchant  for  attaching  riders  was  unan- 
ticipated by  the  Constitution's  founders,  and  has  in  effect  vitiated  the  potency  of  the 
regular  veto.^®  If  this  assumption  about  what  the  founders  knew  is  correct,  it  could 
be  construed  to  support  the  argument  that  presidents  might  possess  a  unilateral 
item  veto  because  the  legislative  linking  of  disparate  subjects  under  the  heading 
"bill"  would  be  viewed  as  an  artifice  for  confounding  an  otherwise  finely  wrought 
legislative  process.^''  In  fact,  however,  the  founders  were  not  only  aware  of  the  rider 
problem,  but  discussed  it  in  the  Federal  Convention. 

The  antecedents  of  the  rider  problem  trace  back  to  the  British  Parliament  in  the 
seventeenth  and  eighteentii  centxiries.  As  early  as  1667,  the  House  of  Commons  en- 
gaged in  a  process  then  referred  to  as  "tacking."  Based  on  the  rule  that  the  House 
of  Lords  could  not  amend  money  bills,  the  Commons  would  include  in  such  bills  non- 
germane  riders  that  would  not  otherwise  win  acceptance  fiitjm  the  Lords.  The  prac- 
tice was  iised  in  1692,  1698,  and  ITOL^s  In  1700,  the  House  of  Commons  attached 
a  rider  annulling  King  William  Ill's  Irish  land  grants  to  a  tax  bill.  Despite  the  re- 
sistance of  the  House  of  Lords,  not  to  mention  the  displeasure  of  the  king,  the  bill 
was  approved.  ^^  As  keen  students  of  British  history  and  politics,  it  is  all  but  incon- 
ceivable that  the  founders  wo\ald  have  been  vmaware  of  this  history. 

"The  practice  of  tacking  extended  to  the  colonies  as  well.  Colonial  governors  were 
instructed  not  to  approve  any  colonial  legislation  that  included  riders.  Even  so, 
many  legislatures  attempted  to  attach  such  riders,  which  resulted  in  protracted  po- 
litical disputes  that  often  delayed  the  allocation  of  funding  for  the  colonies. ^o 

During  the  Federal  Convention,  Col.  Geoi^e  Mason  discussed  a  proposal  by  fellow 
Virginia  delegate  Edmund  Randolph  to  mimick  the  British  system,  whereby  the 
upper  house  (the  Senate)  would  also  be  denied  the  ability  to  alter  or  amend  money 
bills.  Such  a  proposal.  Mason  said  on  August  13,  would  mean  that  "the  Senate  could 
not  correct  errors  of  any  sort,  &  that  it  would  introduce  into  the  House  of  Reps,  the 
practice  of  tacking  foreign  matter  to  money  bills."  ^i  (Note  that  Mason  used  the  Brit- 


"  Quoted  in  Charles  J.  Zinn,  The  Veto  Power  of  the  President  (Washington,  D.C.:  Government 
Printing  Office,  1951),  p.  22. 

isBeryamin  Harrison,  This  Country  of  Ours  (New  York:  Charles  Scribner's  Sons,  1897),  p. 
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^•♦WiUiam  Howard  Taft,  The  President  and  His  Powers  (New  York:  Columbia  University 
Press,  1916),  p.  14. 

"Spitzer,  The  Presidential  Veto,  pp.  55-56,  124. 

i«  Judith  A.  Best,  "The  Item  Veto:  Would  the  Founders  Approve?"  Presidential  Studies  Quar- 
terly 14(Spring  1984):  18*-188. 

I'This  is  essentially  the  argument  of  Richard  A  Givens,  "The  Validity  of  a  Separate  Veto  of 
Nongermane  Riders  to  Legislation,"  Temple  Law  Quarterly  39(Fall  1965):  60-64.  Givens'  views 
are  rebufted  in  Richard  A.  Riggs,  "Separation  of  Powers:  congressional  Riders  and  the  Veto 
Power,"  University  of  Michigan  Journal  of  Law  Reform  6(Spring  1973):  735-759. 

18  Thomas  Pitt  Taswell-Langmead,  English  Constitutional  History  (Boston:  Houghton  Mifflin 
Co.,  1946),  pp.  ,613-614. 

1"  Paxil  R.Q.  Wolfson,  "Is  a  Presidential  Item  Veto  Constitutional?"  Yale  Law  Journal 
96(March  1987):  841. 

20  Wolfson,  "is  a  Presidential  Item  Veto  Constitutional?",  p.  843.  Prescott  and  Zimmerman 
note  that  the  New  York  colonial  governor  was  forbidden  by  royal  instruction  to  approve  acts 
that  included  riders  on  appropriations  bills.  The  Politics  of  the  Veto  of  Legislation  in  New  York 
State,  I,  p.  2. 

21  Max  Farrand,  The  Records  of  the  Federal  Convention  of  1787,  4  vols.  (New  Haven,  CT:  Yale 
University  Press,  1966),  II,  p.  273.  Much  of  the  subsequent  discussion  on  that  August  day  dealt 
with  the  extent  to  which  the  founders  should  or  should  not  follow  the  British  example.  That 
discussion  alone  makes  clear  that  the  founders  well  understood  the  British  system.  Glazier  is 
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ish  term  "tacking.  ")  Thus,  there  is  no  doubt  that  the  founders  were  familiar  with 
the  rider  problem. 

The  hilt  definition  and  "omnibus"  problems.  Critics  similarly  argue  that  early  leg- 
islation was  limited  to  single  subjects.22  Modem  legislation,  by  contrast,  is  often  a 
complex  conglomeration  of  diverse  topics  housed  under  the  single  title  "bill."  Simi- 
larly, modem  appropriations  often  take  the  form  of  enormous  omnibus  appropria- 
tions bills. 

While  it  is  certainly  true  that  modem  legislation  is  more  likely  to  be  composed 
of  diverse  elements,  such  legislation  constitutes  a  single  bill  as  much  as  a  bill  deal- 
ing with  a  single  subject.  Contrary  to  the  claim  that  separate  legislative  proposals 
in  substance  contained  in  the  same  Act  are  separately  vetoable  bills'  regardfess  of 
the  format  or  timing  of  introduction.  *  *  *"  ^3  a  bill  quite  simply  is  "any  singular, 
entire  piece  of  lerislation  in  the  form  in  which  it  was  approved  by  the  two  Ewuses 
[of  Congress]."  24  Thus,  one  cannot  justify  a  unilateral  item  veto  on  a  narrow  defini- 
tion of  bill."  And  no  member  of  Congress  needs  a  political  scientist  to-inform  him 
or  her  that  the  conceptual  and  practical  problems  of  trjdng  to  split  apart  bUls  based 
on  differing  subject  matters  are  so  nxunerous  and  time  consuming  that  they  defy 
any  reasoned  attempt. 

As  for  the  use  of  omnibus  biUs,  this  practice  is  not  a  modem  one.  Indeed,  the  na- 
tion's first  appropriations  biU,  passed  in  1789,  was  an  omnibus  measure  that  incor- 
porated the  entire  budget,  made  up  of  four  liunp  sum  dollar  amounts  for  the  Depart- 
ment of  War,  the  "civil  Ust,"  pensions,  and  prior  government  expenditures.  This  om- 
nibus appropriations  process  was  used  in  1790,  1791,  1792,  and  in  1793.  In  1794, 
appropriations  were  spUt  between  two  biUs.^^ 

The  Presentment  clause.  The  Presentment  clause  of  the  Constitution  (Art.  I,  sec. 
7)  provides  no  basis  for  the  president  to  approve  or  disapprove  a  bill  in  anything 
other  than  the  form  in  which  it  is  presented.  The  Constitution's  reference  in  the 
same  section  to  the  presentment  of  '^very  Order,  Resolution,  or  Vote  to  which  the 
Concurrence  of  the  Senate  and  House  of  Representatives  may  be  necessary.  *  *  *" 
"was  added  to  avoid  a  situation  in  which  Congress  might  seek  to  avoid  presidential 
review  of  legislation  by  giving  it  some  other  name."26  As  Madison  said  at  the  con- 
vention, "if  the  negative  of  the  President  was  confined  to  bills;  it  would  be  evaded 
by  acts  under  the  form  and  name  of  Resolutions,  votes,  &c."27  Edmund  Randolph 
concurred  by  offering  a  motion  "putting  votes.  Resolutions  &c.  on  a  footing  with 
Bills."  28  There  is  no  reason  to  believe  that  it  means  presidents  can  veto  the  con- 
stituent parts  of  legislation  passed  to  him  for  signature  or  veto. 

The  veto  as  a  "revisionary"  power 

During  the  Federal  Convention  of  1787,  the  president's  veto  powers  received  ex- 
tensive discussion.  29  Even  so,  the  founders  avoided  the  word  "veto"  in  the  debates. 
In  the  four  Federalist  Papers  that  discuss  the  veto  (nos.  51,  66,  69f  and  73),  the  word 
veto  appears  only  once  (in  no.  73).  Neither  does  the  word  appear  in  the  Constitution. 
This  semantic  ploy  was  no  accident,  but  reflected  a  keen  awareness  of  the  monarchi- 


in  error  when  he  says  that  the  rider  idea  was  developed  only  when  the  term  came  into  use  in 
the  years  before  the  Civil  War.  "The  Ldne-Item  Veto,"  p.  10. 

22  Russell  M.  Ross  and  Fred  Schwengel,  "An  Item,  Veto  for  the  President?"  Presidential  Stud- 
ies Quarterly  12  (Winter  1982):  66-79. 

28  Anthony  Haswell,  "Partial  Veto  Power— Does  the  President  Have  it  Now?"  Federal  Bar 
News  and  Journal  36(March/April  1989):  142. 

^'^  Eugene  Gressman,  "Observation:  is  the  Item  Veto  Constitutional?"  North  Carolina  Law  Re- 
view 64(April  1986):  819. 

26  Louis  Fisher,  "The  Item  Veto — a  Misconception,"  Washington  Post,  February  23,  1987;  Fish- 
er, "The  Presidential  Veto,"  p.  22. 

20  Robert  J.  Spitzer,  "Presentation  Clause,"  in  Encyclopedia  of  the  American  Presidency,  4 
vols.,  ed.  by  Leonard  W.  Levy  and  Louis  Fisher  (New  York:  Simon  and  Schuster,  1994),  III,  p. 
1193. 

2''Farrand,  Records  of  the  Federal  Convention  of  1787,  II,  p.  301.  The  specific  reference  to  "the 
negative",  i.e.  the  veto,  arose  because  it  was  the  veto  clause  that  was  under  consideration. 

28Farrand,  Records  of  the  Federal  Convention  of  1787,  II,  p.  304.  This  is  logical  because  the 
second  paragraph  of  Section  7  begins  "Every  bill  ♦  *  *  shall,  before  it  becomes  a  Law,  be  pre- 
sented to  the  President.  ♦  ♦  *"  The  next  paragraph  in  the  section  begins  with  the  "Every  order" 
language  to  resolve  the  bill  ambiguity  problem.  Madison  had  offered  a  hurried  motion  late  in 
the  day  to  resolve  the  problem  on  August  15,  but  the  impromptu  attempt  engendered  confusion, 
and  was  defeated.  Early  the  next  day,  probably  after  consulting  with  Ecununa  Randolph  the  pre- 
vious night,  Randolph  offered  the  language  that  was  included  in  the  Constitution.  As  Randolph 
stated,  me  reference  to  orders,  resolutions,  and  votes,  applied  not  just  to  bills  to  be  vetoed,  but 
to  all  legislation  presented  to  the  president  for  final  review  (as  indeed  the  clause  reads). 

28  All  of  that  aebate,  including  Antifederalist  responses,  is  sununarized  in  Spitzer,  The  Presi- 
dential Veto,  pp.  10-22. 
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cal  roots  of  the  power  and  the  resentment  that  its  use  by  the  British  king  and  his 
colonial  governors  had  engendered  in  America.  The  use  of  the  word  was  considered 
impolitic,  3**  and  the  founders  were  anxious  to  avoid  an  adverse  reaction  from  the 
country,  recognizing  even  in  the  eighteenth  century  the  importance  of  careful  politi- 
cal packaging  and  labeling. 

As  a  consequence,  the  founders  used  such  synonyms  as  negative,  qualified  nega- 
tive, revisionary  power,  and  restraining  power.  Aside  from  avoiding  the  stigmatized 
word  veto;  tiiese  other  terms  were  significant  for  another  reason.  Throughout  their 
ddsoission  of  the  veto  at  the  convention,  the  founders  repeatedly  emphasized  that 
the  veto  was  not,  as  we  think  of  it  today,  merely  a  negative  to  block  or  thwart  ac- 
tion. Rather,  they  viewed  it  as  a  creative,  positive  means  to  revise  and  improve  leg- 
islation by  giving  Con^ss  a  final  opportunity  to  review  it  after  the  bill  is  retximed 
by  the  president.^i  This  positive  construct  is  revealed  in  constitutional  debate  ^2  and 
in  the  stipulation  that  the  president  must  state  his  objections  to  vetoed  bills  in  writ- 
ing and  return  them  to  the  house  of  origin.  ^^ 

Reflecting  this  concern,  the  veto  paragraph  was  worded  this  way  until  September 
10  (the  convention  adjourned  September  17): 

Every  bill  *  *  *  shall,  before  it  become  a  law,  be  presented  to  the  Presi- 
dent 01  the  United  States,  for  his  revision;  if,  upon  such  revision,  he  approve 
of  it,  he  shall  signify  his  approbation  by  signing  it:  But  if,  upon  such  revi- 
sion, it  shall  appear  to  him  improper  for  being  passed  into  a  law,  he  shall 
return  it,  togeuier  with  his  objections  against  it,  to  that  House  in  which  it 
shall  have  originated  *  ♦  *  (emphasis  aoided)  ^* 

It  is  little  siirprise,  therefore,  that  similfir  wording  is  found  in  the  New  York  con- 
stitution of  1777  (which  diverged  fi*om  the  federal  document  in  that  it  provided  for 
the  veto  to  be  exercised  by  a  council  of  Revision),  and  in  the  Massachusetts  Con- 
stitution of  1780,  neither  of  which  used  the  word  veto,  and  both  of  which  used  the 
revision  language.^^  Yet  in  neither  state  was  the  veto  exercised  in  anything  like  an 
item  veto  fashion,  as  McDonald  says.^^  The  process  and  discussion  of  revision  in 
both  state  constitutions  constituted  a  review  of^all  bills  presented  for  signatvu*e,  with 
a  return  to  the  legislature  of  those  subject  to  veto,  just  as  it  did  in  the  federal  Con- 
stitution. The  revision  language  was  not  a  reference  to  any  kind  of  selective  or  item 
veto.  This  becomes  plain  when  this  wording  is  compared  to  that  of  subsequent  con- 
stitutions (such  as  the  Confederate  constitution)  that  did  incorporate  an  item  veto. 

CONCLUSION 

One  may  still  argue  that  the  president  ought  to  be  able  to  exercise  some  form  of 
item  veto.  One  may  not  argue,  however,  that  the  Constitution  somehow  already  in- 
corporates an  item  veto  for  the  president.  While  it  is  certainly  true  that  presidents 
have  exercised  and  do  exercise  an  array  of  powers  that  have  an  item  veto  effect  (the 
rescission  power  is  an  obvious  example),  an  item  veto  is  a  precisely  defined  instru- 
ment to  wnich  no  sitting  president  may  now  legally  lay  claim.  And  for  presidents 
to  simply  go  ahead  and  attempt  to  use  such  a  power  unilaterally  is  to  mock  both 
constikitional  authority  and  the  genuine  majesty  of  the  presidency. 
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ORDER  IN  WHICH  STATES  ADOPTED  THE  ITEM  VETO 
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Senator  Brown.  Thank  you.  We  will,  I  think,  cover  opening 
statements  from  all  three  of  you  and  then  come  back  to  questions, 
if  Senator  Specter  is  comfortable  with  that  procedure. 

Mr.  Cooper? 

STATEMENT  OF  CHARLES  J.  COOPER 

Mr.  Cooper.  Thank  you,  Senator  Brown.  Good  morning,  Senator 
Specter.  My  name  is  Charles  Cooper.  I  am  a  partner  in  the  Wash- 
ington office  of  the  law  firm  of  Shaw,  Pittman,  Potts  and  Trow- 
bridge. I  am  pleased  to  be  with  you  this  morning  to  discuss  this 
issue. 

As  your  previous  witness — that  is,  prior  to  Professor  Spitzer — ^As- 
sistant Attorney  General  Walter  Bellinger,  mentioned,  I  had  occa- 
sion to  examine  this  issue  very  extensively  in  1988  at  the  time  I 
was  the  Assistant  Attorney  General  for  the  Office  of  Legal  Counsel, 
and  I  and  my  colleagues  were  called  upon  to  look  at  the  question 
whether  the  President  has  so-called  inherent  constitutional  author- 
ity deriving  primarily  from  the  so-called  residual  presentment 
clause,  clause  3,  that  we  have  been  addressing  here  today  to  exer- 
cise a  line  item  veto  or  any  kind  of  item  veto;  that  is,  any  selective 
veto  over  less  than  the  whole  of  a  bill. 

Our  review  was  inspired  by  an  article  that  Stephen  Glazier,  a 
New  York  lawyer,  at  the  time  anyway — I  assume  he  still  is — had 
published  in  the  Wall  Street  Journal  which  caught  the  attention  of 
my  superiors  and  the  President.  He,  of  course,  as  you  will  recall, 
was  very  eager  to  have  line  item  veto  authority  for  some  of  the 
very  reasons  that  you  here  today  have  been  discussing  in  terms  of 
the  fiscal  difficulties.  He  asked  Attorney  General  Meese  to  look  into 
the  issue  and  Attorney  General  Meese,  of  course,  in  turn,  asked  the 
Office  of  Legal  Counsel. 

I  am  in  the  happy,  though  unusual  condition  this  morning  of 
being  in  full  and  complete  agreement  with  my  successor  in  office 
and  old  friend  and  frequent  adversary,  Walter  Bellinger.  I  have  to 
tell  you  that  after  a  very  extensive,  painstaking,  lengthy  review  of 
this  question,  one  made,  frankly,  with  a  friendly  eye  toward  a  con- 
clusion that  was  more  accommodating  to  the  President's  wishes,  we 
nonetheless  were  bound  to  advise  the  President  that  we  did  not  be- 
lieve that  inherent  line  item  veto  authority  had  sufficient  support 
to  permit  its  conscientious  exercise  by  the  President. 

1  have  to  stress  that  we  regretted  coming  to  that  conclusion  not 
just  because  it  is  always  difficult  to  give  your  client,  particularly 
when  your  client  is  the  President  of  the  United  States,  legal  advice 
that  will  likely  preclude  a  course  of  action  that  he  urgently  wishes 
to  pursue,  but  also  because  I  will  tell  you  that  I  very  much  share 
his  view  that  a  line  item  veto  would  improve  Government,  and  I 
share  many  of  the  sentiments  that  I  have  heard  expressed  here 
this  morning  in  terms  of  its  importance. 

I  have  included  with  my  testimony,  which  only,  of  course,  hits 
the  highlights,  the  full  copy  of  that  opinion  drafted  in  1988  for  the 
committees  convenience.  I  think  its  heft  alone  may  suggest  the 
amount  of  effort  that  we  spent  in  examining  this  issue. 

I  can  be  an  efficient  witness  this  morning  because  I  think  that, 
frankly,  my  testimony  and  Mr.  Bellinger's  are  almost  redundant.  I 
think  he  has  made  the  important  textual  and  historical  points  to 
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be  made  regarding  the  constitutional  authority  of  the  President  to 
exercise  Hne  item  veto  power,  but  I  would  like,  if  I  could,  in  the 
few  moments  I  have  to  address  some  of  the  points  that  came  up 
in  earlier  testimony,  particularly  some  points  that  came  up  when 
Mr.  Sidak  was  testifying. 

Professor  Sidak  made  the  point  that  clause  3  was  added  to  pre- 
vent the  circumvention  of  veto  power.  I  think  he  is  quite  correct  on 
that  score.  I  agree  with  everything  that  Assistant  Attorney  General 
Bellinger  said  regarding  its  purpose.  Professor  Sidak  also  sug- 
gested, however,  that  bundling  is  a  phenomenon  sufficiently  simi- 
lar to  circumvention  of  the  veto  power  and  it  sufficiently  burdens 
the  veto  power  that  it  is  of  that  ilk  that  would  come  within  the  re- 
sidual presentment  clause.  I  really  think  that  point  is  flawed. 

The  residual  presentment  clause,  clause  3,  I  believe  from  my 
study,  was  intended  to  ensure,  as  Professor  Spitzer  has  suggested, 
in  a  directive  to  Congress  that  it  could  not  evade  presentment  to 
the  President,  that  the  President  in  any  law-making  enterprise  was 
an  unavoidable  component.  The  Congress  couldn't  label  something 
that  would  become  law,  whatever  it  was,  something  other  than  a 
bill,  and  thus  suggest  to  the  President  the  Constitution  does  not  re- 
quire its  presentment  and  therefore  his  approval  or  his  disapproval 
or  return. 

Bundling  doesn't  avoid  or  otherwise  evade  the  veto  power.  It  bur- 
dens it,  and  may  burden  it  very,  verv  substantially,  as  I  think 
those  of  us  in  the  executive  branch  throughout  the  1980's  came 
very  well  to  understand  with  the  omnibus  appropriations  measures 
and  bills  that,  as  I  say,  have  already  been  discussed  here  this 
morning.  It  C2in  burden  it  enormously.  However,  it  does  not  evade 
it. 

In  fact,  in  a  very  real  sense  it  strengthens  it  in  the  sense  that 
the  President  can,  and  President  Reagan  at  least  on  one  occasion 
did,  insist  through  his  veto  power  that  the  Congress  reexamine  and 
reenact  in  different  form  measures  of  that  kind. 

In  our  opinion,  the  1988  OLC  opinion,  we  detail  the  experience 
of  President  Hayes,  who  confronted  this  on  several  successive  occa- 
sions, each  time  utilizing  his  veto  and  each  time  utilizing  it  to  an 
effect  that  was  satisfactory  to  him  in  terms  of  the  unbundling  of 
bills  that  were  then  presented  to  him  separately. 

So  I  think  that  while  everyone  recognizes — certainly,  those  in  the 
executive  branch  in  the  1980's — that  Congress  can  greatly  burden 
the  Presidential  power  with  these  types  of  bills,  it  simply  cannot 
evade,  and  that  is  because  of  clause  3. 

I  want  to  speak  to  this  question  of  using  a  test  case,  particularly 
with  respect  to  the  points  that  Senator  Specter  has  made,  and  Mr. 
Sidak  suggested  that  should  be  done  and  perhaps  it  should.  I  don't 
believe  that  it  should,  and  I  had  to  advise  my  superiors  in  1988 
that  I  simply  didn't  think  there  was  enough  doubt  for  that  course 
to  be  pursued  in  good  faith.  That  was  my  legal  judgment  and, 
again,  it  was  not  a  nappy  conclusion,  but  it  was  my  best  legal  judg- 
ment, and  it  is  therefore  how  I  had  to  advise  the  President  and  the 
Attorney  General  at  the  time. 

I  do  think,  however,  the  question  becomes — in  specific  response, 
Senator  Specter,  when  you  say  what  level  of  doubt  is  necessary  to 
proceed  in  good  faith,  I  think  that  is  the  level  of  doubt.  If  there  is 


118 

a  level  of  doubt  on  this  legal  issue  to  you,  to  the  incumbent  Presi- 
dent, to  the  Attorney  General,  those  who  are  responsible  for  mak- 
ing a  decision  on  this  score,  to  the  President  ultimately,  then  it  is 
a  level  of  doubt  sufficient  to  proceed  in  good  faith.  Then  that 
course,  in  my  opinion,  is  open  to  them,  but  there  is  a  threshold  and 
it  is  impossible  to  identify  in  anything  but  a  personal  way.  There 
is  a  threshold. 

Not  too  long  ago,  I  had  occasion  to  advise  a  private  client,  who 
in  turn  used  the  advice  to  suggest  to  President  Bush  he  ought  to 
index  capital  gains  administratively  because  he  had  existing  Con- 
gressional authority.  When  I  suggested  that  there  v,^as  sufficient 
support  for  that  proposition  to  make  Presidential  action  along  those 
lines  a  conscientious  enterprise,  I  didn't  think  that  it  was  a  slam 
dunk  by  any  means.  There  were  very  strong  arguments  in  opposi- 
tion to  Presidential  administrative  indexation  of  capital  gains.  I 
thought  there  were  strong  and  supportable  arguments  in  favor  of 
it,  and  ultimately  President  Bush  disagreed  and  decided  he  wasn't 
going  to  do  it,  as  I  understand  it.  That  is  another  example,  I  think, 
of  this  very  difficult  call,  but  ultimately  the  President  has  to  m^e 
the  call,  and  each  individual  Senator  who  signs  or  refrains  from 
signing  on  to  this  resolution. 

Senator  Specter,  one  other  point,  if  I  could  react  to  your  observa- 
tion regarding  the  actual  wording  of  the  residual  presentment 
clause  and  how  it  might  have  been  that  this  purpose,  which  I  be- 
lieve was  the  animating  purpose  behind  clause  3  of  preventing 
Congress  from  evading  the  requirement  of  presentment,  could  have 
been  accomplished  more  felicitously  by  some  word  changes  that  you 
suggested. 

I  think  that  Professor  Spitzer  has  made  a  very  good  point  in 
terms  of  the  apparent  audience  for  these  provisions,  the  President 
being  the  audience  for  clause  2  and  the  Congress  apparently  the 
intended  audience  for  clause  3.  But  beyond  that,  I  think  the  same 
question  is  frankly  more  powerfully  asked  of  those  who  seek  to  find 
a  line  item  veto  in  clause  3. 

If  a  line  item  veto  is  what  was  intended,  surely  this  is  not  the 
language  that  they  would  have  used.  If  the  authority  to  elevate  the 
President  essentially  over  each  House  of  Congress  in  the  lawmak- 
ing process  had  been  what  the  Framers  understood  when  they 
thought  about  the  Presidential  veto,  when  they  thought  about  au- 
thorizing his  participation  with  respect  to  order,  resolution,  or  vote, 
I  would  submit  to  you  they  would  have  made  their  intentions  much 
clearer  than  this. 

In  fact,  I  would  submit  to  you  that  there  would  have  been  com- 
mentary, some  shred,  spark,  of  commentary  in  the  records  of  the 
debate  of  the  veto  power  and  the  records  of  the  debate  on  the  origi- 
nation clause,  which  I  think  is  the  most  revealing  thing  about  the 
Constitutional  Convention  in  terms  of  our  understanding  of  the  leg- 
islative process  and  the  various  powers  of  the  players  in  that  proc- 
ess, at  least  insofar  as  this  issue  is  concerned. 

My  own  testimony  to  you  here  this  morning  is  that  the  propo- 
sition you  advance — and  I  agree  with  Professor  Bellinger  that  there 
might  have  been  many  other  ways  to  have  better  expressed  this 
view,  and  I  think  you  may  have  even  suggested  one.  I  still  think 
that  that  does  not  lead  to  the  conclusion  that  the  purpose  that  I 
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and  several  others  have  identified  for  clause  3  is  a  redundant  one 
or  that  this  is  an  unreasonable  way  of  expressing  it. 

I  do  think  that  this  is  a  very  unusual  way  of  expressing  an  item 
veto  authority,  and  in  particular  a  line  item  veto  authority.  Keep 
in  mind  that  a  line  item  veto  authority  is  an  authority  beyond  that 
which  is  normally  thought  of  in  terms  of  an  item  veto.  It  doesn't 
respect  notions  of  germaneness,  which  is  the  thing  that  comes  to 
mind  immediately  when  one  thinks  of  how  do  you  define  the  nature 
of  a  bill. 

It  doesn't  respect  any  type  of  subject  matter  requirements,  nec- 
essarily. In  fact,  despite  obvious  germaneness  or  any  of  the  other 
criteria  that  one  would  normally  expect  of  a  bill,  the  line  item  veto 
allows  the  President  to  essentially  come  in  and  jettison  a  line,  and 
if  that  is  true,  I  would  suggest  come  in  and  jettison  a  piece  of  a 
bill  that  is  very  difficult  to  understand  except  as  a  whole  measure. 

For  example,  could  the  President  in  1964  have  simply  deleted  sex 
from  the  list  of  prohibited  discriminatory  bases  in  title  VII,  or  some 
such  thing  as  that?  Now,  I  am  getting  into— and  my  time  is  ex- 
pired, but  we  are  getting  into  some  of  the  practical  difficulties,  I 
think,  of  implementation  of  a  line  item  veto  which  are  very  second- 
ary in  terms  of  the  interpretive  question  before  this  body,  but  none- 
theless deserve  serious  consideration  as  well. 

My  time  is  expired,  and  I  would  be  happy  to  address  questions, 
Senator  Brown  and  Senator  Specter,  at  the  conclusion. 

[The  prepared  statement  of  Charles  J.  Cooper  follows:] 

Prepared  Statement  of  Charles  J.  Cooper 

Good  morning  Senator  Simon  and  members  of  the  Subcommittee.  My  name  is 
Charles  J.  Cooper,  and  I  am  a  partner  in  the  Washington  office  of  Shaw,  Pittman, 
Potts  &  Trowbridge.  I  am  pleased  to  be  here  this  morning  at  the  Subcommittee's 
invitation  to  testify  on  the  Question  whether  the  President's  constitutional  role  in 
the  legislative  process  incluaes  the  inherent  authority  to  veto  individual  parts  or 
items  of  a  measure,  inclu(Ung  individual  line  items  in  an  appropriation  measure. 

I  studied  this  issue  extensively  in  1988.  At  the  time  I  was  the  Assistant  Attorney 
General  for  the  Office  of  Legal  Counsel  ("OLC  ")  of  the  United  States  Department 
of  Justice.  OLC's  review  of  this  issue  was  prompted  by  an  article  by  Stephen  Glazier 
in  the  Wall  Street  Journal  in  December  of  1987.^  Mr.  Glazier,  relying  on  the  resid- 
ual presentment  clause  of  the  Constitution,  argued  that  the  President  has  inherent 
constitutional  authority  to  exercise  a  line-item  veto.  As  you  will  no  doubt  recall, 
throughout  President  Reagan's  terms  in  office,  he  had  urged  the  Congress  to  enact 
legislation  authorizing  him  to  check  unnecessary  government  spending  through  the 
use  of  a  line-item  veto.  He  was  therefore  understandably  intrigued  by  Mr.  Glazier's 
thesis  that  he  did  not  need  congressional  authorization  to  exercise  a  line-item  veto. 
President  Reagan  asked  Attorney  General  Meese  to  advise  him  on  the  issue,  and 
the  Attorney  C^neral  in  turn  sought  the  advice  of  the  Office  of  Legal  Counsel. 

After  an  exhaustive  and  painstaking  examination  of  the  text,  structure,  and  his- 
tory of  the  relevant  constitutional  provisions,  as  well  as  a  thorough  review  of  the 
history  of  the  veto  power  and  of  legislative  technicmes  (such  as  "tacking"  and  "bun- 
dling )  designed  to  weaken  it,  my  colleagues  at  OLC  and  I  regretfully  came  to  the 
conclusion  that  the  claim  of  inherent  line-item  veto  authority  lacked  sufficient  sup- 
port to  permit  its  conscientious  exercise  by  the  President.  I  say  that  we  "regretfully" 
arrived  at  this  conclusion  for  two  reasons.  First,  giving  legal  advice  that  you  know 
will  be  received  with  disappointment  by  your  client  is  never  easy.  This  is  particu- 
larly true  when  your  client  is  the  President  of  the  United  States  and  yoiu-  legal  ad- 
vice will  likely  preclude  him  from  pursuing  a  covu^e  of  action  that  he  earnestly  be- 
lieves will  substantially  promote  the  public  good.  Second,  I  regretted  not  being  able 
conscientiously  to  provide  more  accommodating  legal  advice  because  I  strongly 


1  Stephen  Glazier,  "Reagan  Already  Has  Line-Item  Veto,"  Wall  Street  Journal,  December  4, 
1987. 
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shared  President  Reagan's  view  that  government  would  be  improved,  and  the  public 
interest  advanced,  if  Qie  President,  ake  the  governors  of  most  states,  had  line-item 
veto  authority. 

A  lengthy  opinion  on  the  issue  was  delivered  to  the  Attorney  General  on  July  8, 
1988,  but  it  was  not  made  public  until  the  last  dav  of  the  Bush  Administration.^ 
My  testimony  here  today  will  necessarily  only  hignlight  the  more  important  ele- 
ments of  the  legal  analysis;  I  refer  the  Subcommittee  to  the  1988  OLC  opinion,  a 
copv  of  which  is  attached,  for  a  fuller  discussion  of  my  views  on  this  subject.^ 

Those  who  argue  that  the  Constitution  provides  the  President  with  an  item  veto — 
indeed,  a  line  item  veto — must  first  come  to  grips  with  the  fact  that  no  President 
in  over  200  years  has  asserted  such  a  claim.  To  the  contrary,  Presidents  have  uni- 
formly taken  precisely  the  opposite  view.  President  Washington  spoke  directly  to  the 
issue:  'Trom  the  nature  of  the  Constitution,  I  must  approve  all  the  parts  of  a  Bill, 
or  reject  it  in  toto."  Indeed,  until  the  Wall  Street  Journal's  pubUcation  of  Mr.  Gla- 
zier's article,  no  one  had  seriously  maintained  that  a  President  is  constitutionally 
empowered  to  veto  a  portion  of  a  measure  enacted  by  Congress  and  presented  to 
him  for  his  approval. 

Supporters  of  the  inherent  line-item  veto  do  not  rely  on  the  presentment  clause, 
which  is  the  principle  veto  clause  of  the  Constitution.  The  presentment  clause.  Arti- 
cle I,  section  7,  clause  2,  provides  in  relevant  part: 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  becomes  a  Law,  be  presented  to  tiie  President  of  the 
United  States;  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it, 
with  his  Objections  to  that  House  in  which  it  shall  have  originated,  who 
shall  enter  such  Objections  at  large  on  their  Journal,  and  proceed  to  recon- 
sider it. 

Rather,  constitutional  authority  for  the  inherent  line-item  veto  is  said  to  derive  from 
the  residual  presentment  clause.  Article  I,  section  7,  clause  3,  which  provides  that 
"Every  order,  resolution,  or  Vote,  to  which  the  concurrence  of  the  Senate  and  House 
of  Representatives  may  be  necessary  (except  on  a  question  of  Adjournment)  shall 
be  presented  to  the  President.  *  ♦  *  This  clause  further  provides  that  any  such 
measure  shall  become  a  law  "according  to  the  Rules  and  Limitations  prescribed  in 
the  case  of  a  BiU." 

No  one  disputes  that  the  Framers  added  the  residual  presentment  clause  to  guard 
against  the  entirely  foreseeable  prospect  that  Congress  would  attempt  to  circumvent 
the  President's  veto  authority  by  the  simple  semantic  expedient  of  denominating 
billsas  orders,  resolutions,  or  votes.  This  unassailable  premise,  however,  simply  does 
not  support  the  conclusion  that  the  Constitution  prohibits  "bundling  unrelated  mat- 
ters in  a  single  bill,  or  "teckine"  substantive  riders  an  appropriations  measures,  or 
aggregating  numerous  items  of  appropriation  for  various  government  departments 
or  purposes.  The  residual  presentment  clause  merely  requires  that  any  measure, 
however  denominated,  be  presented  to  the  President  before  it  can  become  law:  it 
says  nothing  about  what  may  or  may  not  be  contained  in  the  measure.  In  other 
words,  a  requirement  of  presentment  of  all  legislative  measures  simply  does  not 
imply,  let  along  compel,  any  sort  of  limitation  concerning  the  content  of  the  meas- 
ures presented. 

But  more  than  this  must  be  said  to  dismiss  the  proposition  that  the  President  has 
an  inherent  item  veto  authority,  for  while  the  language  of  the  residual  presentment 
clause  does  not  support  an  inherent  Presidential  Rne-item  veto  power,  neither  does 
it  foreclose  such  a  veto  power. 

The  inquiry  must  begin  with  the  presentment  clause,  which  requires  that  "every 
bill"  be  presented  to  the  President,  and  gives  the  President  only  two  options:  to  "ap- 
prove it  or  "not."  The  text  of  the  veto  clause,  therefore,  will  accommodate  an  item 
veto  only  if  the  term  "Bill"  was  intended  by  the  Framers  to  mean  a  legislative  in- 
strument limited  to  a  single  subject  or  item  of  appropriation;  as  thus  understood, 
the  presentment  clause  would  arguably  authorize  the  President  to  treat  any  legisla- 


2  See  12  Op.  Off.  Legal  Counsel  159  (PreUm.  Print  1988).  An  abbreviated  version  of  the  OLC 
opinion  can  be  found  at  Charles  J.  Cooper,  "The  Line  Item  Veto:  The  Framers'  Intentions,"  Pork 
Barrels  and  Principals:  The  Politics  of  the  Presidential  Veto,  29  (1988) 

^Some  recent  scholarship  has  expressed  varying  degrees  of  support  for  the  view  that  the 
President  has  constitutional  line-item  veto  authority.  See  Douglas  W.  Kmiec,  "OLC's  Opinion 
Writing  Function:  The  Leeal  Adhesive  for  a  Unitary  Executive^  15  Cardozo  L.  Rev.  337,  353- 
359  (1993);  J.  Gregory  Sidak  &  Thomas  Smith,  Four  Faces  of  the  Item  Veto:  A  Reply  to  Tribe 
and  Kurland,  84  Nw.  U.L.  Rev.  437  (1990).  The  points  advanced  by  these  commentators  are  an- 
swered, and  I  believe  refuted,  by  Michael  Rappaport,  "The  President's  Veto  and  the  Constitu- 
tion," 87  Nw.  U.L.  Rev.  735  (1993),  and  Nelson  Lund,  "Rational  Choice  at  the  Office  of  Legal 
Counsel,"  15  Cardozo  L.  Rev.  437  456  n.46  (1993). 
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tive  instrument  containing  more  than  one  subject  or  one  item  of  appropriation  as 
more  than  one  bill,  and  therefore  to  approve  or  disapprove  of  each  separately. 

This  theory  runs  into  difBcxilty  not  only  with  the  historical  materials  relating  to 
the  presentment  clause,  but  also  with  the  expansive  language  of  the  residual  pre- 
sentment clause.  In  particular,  by  requiring  presentment  to  the  President  of  every 
vote  to  which  the  concurrence  of  the  Senate  and  House  of  Representatives  may  be 
necessary,"  the  Framers  appear  to  have  been  referring  to  any  measure,  regardless 
of  what  unrelated  provisions  it  combines,  on  which  both  Houses  of  Congress  have 
voted  their  approval.  If  so,  Congress  could  avoid  any  limitation  on  the  contents  of 
"bills"  by  simply  legislating  in  the  form  of  "votes."  .     •  ^     j  j 

Putting  this  textual  difficulty  aside,  the  argument  that  the  Framers  intended 
"bills"  to  be  limited  to  single  subjects  or  items  of  appropriation  is  seemmgly  reftited 
by  the  historical  record.  The  delegates  to  the  Constitutional  Convention  of  1787  did 
not  discuss  the  meaning  of  the  term  "Bill."  Their  discussions,  however,  relating  to 
the  power  of  the  House  of  Representatives  to  originate  money  bills,  the  power  of  the 
Senate  to  amend  money  bills,  and  the  power  of  the  President  to  veto  le^slation,  re- 
veals that  they  did  not  imderstand  that  the  term  hmited  Congress'  ability  to  com- 
bine items  of  appropriation  or  unrelated  provisions  in  a  single  bill. 

First,  the  delegates  to  the  Convention  had  cause  to  consider  the  practice  of  tack- 
ing unrelated  riders  to  money  bills  when  it  considered  Article  I,  section  7.  clause 
1,  giving  to  the  House  of  Representatives  the  exclusive  power  to  originate  bills  for 
raising  revenue,  but  permitting  amendments  of  such  bills  in  the  Senate.  The  discus- 
sion of  this  clause  does  not  reveal  that  the  Framers  believed  that  a  bill  could  not 
contain  unrelated  riders.  Rather,  the  Convention's  sole  concern  with  respect  to  such 
riders  was  an  institutional  one— that  the  House  not  be  in  a  position  to  encroach 
upon  the  constitutional  prerogatives  of  the  Senate.  Specifically,  the  initial  proposal 
was  to  follow  the  British  model  and  to  deny  the  Senate  authority  to  amend  money 
bills  originating  in  the  House.  „  ,  .  j 

The  objection  to  the  proposal  was  that  by  denying  the  Senate  the  power  to  amend 
money  bills  originating  in  the  House— combined  with  the  tacking  of  non-money  pro- 
visions to  such  biUs  by  the  House,  thereby  depriving  the  Senate  of  its  distinct  power 
to  propose  amendments  to  the  non-money  provisions— the  proposal  would  destroy 
the  "deliberative  liberty  of  the  Senate,"  requiring  it  to  vote  up  or  down  on  tiie  com- 
bination as  originated.  If  the  delegates  to  the  Convention  had  believed  that  bills 
covild  not  constitutionally  contain  unrelated  riders,  one  would  expect  to  find  some 
mention  of  this  point  during  the  extensive  discussions  of  the  clause.  That  no  men- 
tion was  made  suggests  that  the  Framers  did  not  consider  the  inclusion  of  unrelated 
riders  in  a  "Bill"  to  be  inconsistent  with  their  understanding  of  that  term,  and  left; 
it  to  each  House  of  Coi^ress  to  determine  the  contents  of  legislation. 

The  debate  in  the  Convention  concerning  the  nature  of  the  Presidents  veto— 
whether  it  would  be  absolute  or  qualified,  and  if  qualified,  whether  an  override 
would  require  a  two-thirds  or  three-fourths  vote  in  both  houses— is  also  instructive. 
The  debate  over  giving  the  President  an  absolute  veto  was  essentially  a  debate  over 
whether  to  place  the  President  on  precisely  the  same  footing  in  the  lawmaking  proc- 
ess as  the  other  two  participants. 

For  example,  the  House  has  an  absolute  veto  over  measures  originated  in  the  Sen- 
ate—no bill  goes  beyond  the  House  until  it  is  satisfied.  If  it  is  not  satisfied  with 
a  measure,  it  can  in  effect  send  it  back  to  the  Senate  with  its  recommendations  (in 
the  form  of  amendments).  In  similar  fashion,  the  Senate  has  an  absolute  veto  over 
the  House;  if  it  adds  anything  to  or  deletes  anything  fix)m  a  bill  originated  in  the 
House,  it  must  send  the  amended  measure  back  to  the  House  for  its  concxirrence 
in  the  change  before  the  measure  can  go  to  the  President.  An  absolute  veto  in  the 
President  would  have  placed  him  on  the  same  footing  as  the  House  and  Senate,  able 
to  block  enactment  of  any  law  until  satisfied  with  it.  The  Framers  refi-ained  ft-om 
giving  the  President  a  full  one-third  partnership  in  the  lawmaking  process,  qualify- 
ing his  veto  by  a  two-thirds  override  in  both  houses. 

Thus,  it  is  clear  that  the  Framers  intended  the  President  to  have  a  powerful  role 
in  tiiie  lawmaking  process,  but  not  as  powerful  as  the  House  and  Senate.  But  an 
item  veto,  and  especially  a  line-item  veto,  would  place  the  President  in  a  much  more 
powerful  position  than  either  house  of  Congress,  for  it  would  enable  him  to  delete 
portions  of  a  measure  and  sign  the  remainder  into  law;  he  would  not  have  to  send 
the  entire  measure  with  his  recommended  deletions  back  to  Congress  for  its  recon- 
sideration before  any  part  of  it  could  become  law. 

Is  it  possible  that  the  Framers,  while  debating  the  nature  of  the  Presidential  veto, 
would  refi-ain  fi-om  giving  him  an  absolute  veto,  and  yet  simply  assume  that  he 
would  be  able  to  veto  portions  of  a  measure  and  sign  the  remainder  into  law?  It 
seems  inconceivable  that  such  a  feature  of  the  President's  veto  power  would  have 
gone  vinremarked  at  liie  Constitutional  Convention. 
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A  review  of  historical  practices,  both  before  and  after  the  adoption  of  the  Constitu- 
tion, casts  further  doubt  on  the  existence  of  a  presidential  line-item  veto.  An  exam- 
ination of  the  British  experience  indicates  that  legislative  instniments  containing 
unrelated  provisions  were  treated  as  one  bill.  Appropriations  bills  regularly  con- 
tained multiple  items,  and  there  was  no  objection  to  such  bUls.  The  practices  of  in- 
cluding unrelated  substantive  provisions  in  a  single  legislative  instrument,  and  at- 
taching substantive  riders  to  money  bills,  were  sometimes  engaged  in,  but  met  witii 
objections.  On  several  notable  occasions,  these  practices  led  the  Crown  and  the 
House  of  Lords  to  refuse  their  assent  to  such  measvu^s,  but  there  was  no  suggestion 
by  either  that  such  measures  could  be  treated  as  more  than  one  bill  and  enacted 
piecemeal. 

The  experience  in  the  Colonies  was  similar.  The  colonial  assemblies  included  nu- 
inerous  items  of  appropriation,  as  weU  as  unrelated  substantive  provisions,  in  single 
bills.  Legislation  passed  by  the  assemblies  was  reviewed  by  colonial  governors  and 
by  the  Privy  Council  in  England.  We  in  OLC  could  find  no  instance  in  which  the 
colonial  governors  or  the  Privy  Council  exercised  an  item  veto,  except  in  the  case 
of  the  later,  in  two  isolated  instances  of  questionable  legality,  occurring  a  century 
before  the  adoption  of  the  Constitution. 

The  practice  in  the  states  under  the  Articles  of  Confederation  is  in  accord.  In  New 
York  and  Massachusetts,  the  only  states  whose  constitutions  provided  for  veto  au- 
thority, the  power  was  never  exercised  to  veto  part  of  a  bill.  Rather,  when  the  veto 
was  exercised,  on  each  occasion  it  was  with  respect  to  an  entire  legislative  measure. 
Moreover,  appropriations  bills  containing  niunerous  items  were  passed  in  these 
states  without  objection. 

E£U"ly  federal  practice  comports  with  the  British,  colonial,  and  state  experiences. 
Appropriations  bUls  passed  by  the  first  Congress  contained  numerous  items.  And, 
although  it  is  true  that  Congress  did  not  tack  substantive  riders  to  appropriations 
bills  until  the  Civil  War,  since  that  time  the  practice  has  become  routine.  Signifi- 
cantly, in  the  first  major  confrontation  between  Congress  and  the  President  over  the 
Eractice  of  tacking  unrelated  riders  on  an  appropriations  measures.  President  Hayes 
elieved  that  his  only  recourse  was  to  veto  the  entire  bill  in  order  to  prevent  unre- 
lated riders  from  becoming  law.  He  repeatedly  vetoed  such  measures  and  succeeded 
on  each  occasion  in  persuading  Congress  to  pass  the  appropriations  bill  fi-ee  of  the 
objectionable  rider.  No  President  has  assumed  the  authority  to  veto  less  than  an  en- 
tire bill. 

Indeed,  writing  thirty-five  years  after  the  Hayes  vetoes,  former  President  and 
later  Chief  Justice  William  Howard  Taft  confirmed  that  President  Hayes  followed 
the  only  course  open  to  him  under  the  Constitution.  Discussing  the  President's  role 
in  the  enactment  of  laws,  Taft  observed: 

[The  President]  has  no  power  to  veto  parts  of  the  bill  and  allow  the  rest 
to  become  a  law.  He  must  accept  it  or  reject  it,  and  his  rejection  of  it  is 
not  final  unless  he  can  find  one  more  than  one-third  of  one  of  the  Houses 
to  sustain  him  in  his  veto. 

I  believe,  in  light  of  the  evidence  of  the  Framers'  intent  on  this  question,  that 
Taft's  conclusion  was  correct. 
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MOIORAMDUM  FOR  THE  ATTORNEY  GENERAL 


Re:  The  President's  Veto  Pover 


In  the  past  few  months,  several  conunentators  have  suggested 
that  Article  I  of  the  Constitution  vests  the  President  vith  an 
inherent  item  veto  power.   According  to  these  ccraacntators,  this 
pover  is  supported  by  the  text  of  the  Constitution,  the 
experience  in  the  Colonies  and  the  States  prior  to  the  adoption 
of  the  Constitution,  and  other  relevant  constitutional  materials. 
In  our  view,  the  text  of  Article  I  requires  that  any  analysis  of 
this  question  focus  on  the  meaning  of  the  term  "Bill."   If  this 
term  was  intended  to  mean  a  legislative  measure  limited  to  one 
item  of  appropriation  or  to  one  subject,  then  it  may  be  argued 
that  the  President  properly  may  consider  measures  containing  more 
than  one  such  item  or  subject  as  more  than  one  "Bill"  and, 
therefore,  may  approve  or  disapprove  of  each  separately.   Under 
this  approach,  the  President  would  have  the  functional  equivalent 
of  an  item  veto.   Our  review,  however,  of  the  relevant 
constitutional  materials  persuades  us  that  there  is  no 
constitutional  requirement  that  a  "Bill"  must  be  limited  to  one 
siibject.  The  text  and  structure  of  Article  I  weigh  heavily 
against  any  such  conclusion.   Moreover,  historically  "Bills"  have 
been  made  by  Congress  to  include  more  than  one  item  or  subject, 
and  no  President  has  viewed  such  instruments  as  constituting  more 
than  one  bill  for  purposes  of  the  veto.   Indeed,  the  Kramers 
foresaw  the  possibility  that  Congress  might  employ  "the  practice 
of  tacking  foreign  matter  to  money  bills,"  but  gave  no  indication 
that  this  practice  was  inconsistent  with  their  understanding  of 
the  term  "Bill."  Nor,  we  are  constrained  to  conclude,  does  the 
recent  commentary  on  this  question  provide  persuasive  support  for 
an  inherent  item  veto  power  in  the  President. 

I.   T2XT  MID   SnUJCTURE 

Article  I,  section  7,  clause  2  of  the  Constitution  sets 
forth  the  constitutional  procedure  for  enacting  "Bills"  into 
law  —  passage  by  both  houses  of  Congress  and  approval  by  the 
President  subject  to  override: 

Every  Bill  which  shall  have  passed  the 
House  of  Representatives  and  the  Senate, 
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shall,  before  it  become  a  Lav,  be  presented 
to  the  President  of  the  United  States;  If  he 
approve  he  shall  sign  it,  but  if  not  he  shall 
return  it.  vi<->-  '-ir  Object icr.:;  tc  t^.oL  Houae 
in  which  it  shall  have  originated,  who  shall 
enter  the  Objections  at  large  on  their 
Journal,  and  proceed  to  reconsider  it.   If 
after  such  Reconsideration  two  thirds  of  that 
House  shall  agree  to  pass  the  Bill,  it  shall 
be  sent  together  with  the  Objections,  to  the 
other  House,  by  which  it  shall  likewise  be 
reconsidered,  and  if  approved  by  two  thirds 
of  that  House,  it  shall  become  a  Law.   But  in 
all  such  Cases  the  Votes  of  both  Houses  shall 
be  determined  by  Yeas  and  Nays,  and  the  Names 
of  the  Persons  voting  for  and  against  the 
Bill  shall  be  entered  on  the  Journal  of  each 
House  respectively. 

U.S.  Const,  art.  I,  sec.  7,  cl.  2. 

After  debate  concerning  Clause  2  was  completed,  James 
Madison  proposed  an  amendment  to  ensure  that  Congress  would  not 
attempt  to  circiomvent  the  presentment  requirement  by  passing 
legislation  in  forms  other  than  bills.   Thus,  the  all-inclusive 
language  of  Clause  3:  - 

Every  Order,  Resolution,  or  Vote,  to 
Which  the  Concurrence  of  the  Senate  and  House 
of  Representatives  may  be  necessary  (except 
on  a  question  of  Adjournment)  shall  be 
presented  to  the  President  of  the  United 
States;  and  before  the  Same  shall  take 
Effect,  shall  be  approved  by  him,  or  being 
disapproved  by  him,  shall  be  repassed  by  two 
thirds  of  the  Senate  and  House  of 
Representatives,  according  to  the  Rules  and 
Limitations  prescribed  in  the  Case  of  a  Bill. 

U.S.  Const,  art.  I,  sec.  7,  cl.  3. 

Article  I,  section  7  thus  sets  forth  a  straightforward 
procedure  for  enacting  legislation,  with  well-defined  roles  for 
each  of  the  political  branches.   After  both  houses  of  Congress 
have  passed  a  bill  or  any  other  instrument  intended  to  become 
law.  Congress  must  present  it  to  the  President.   The  President 
then  has  two,  but  only  two,  options  with  respect  to  the 
instrument  presented:   to  "approve  .  .  .  it"  or  "not." 

This  scheme  seems  clearly  to  envision  that  Congress  plays  an 
active  role  in  lawmaking,  while  the  President's  role,  although 
quite  formidable,  is  essentially  passive  and  receptive  at  the 
veto  stage.   To  use  a  literary  analogy.  Congress  acts  as  the 
author,  the  President  as  the  publisher:   absent  an  extraordinary 
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consensus  in  Congress,  the  President  retains  the  ultimate 
authority  to  decide  whether  to  "publish"  the  law.   The  question 
presented  by  the  item  veto  is  whether  Article  I  can  be  understood 
to  give  the  President  a  more  active  and  oowerfu?  rnio  i-  th;t 
process,  i.e.,  tnat  oi  an  editor  who  may  delete  various  parts  of 
the  instrument  presented  without  the  approval  of  the  author.   Is 
the  President  limited  to  approving  or  disapproving  the  entire 
instrument  presented  to  him,  or  may  he  pick  and  choose  among 
various  provisions  of  the  instrument,  signing  some  into  law  and 
returning  the  rest  to  Congress? 

We  can  discern  nothing  in  the  text  or  structure  of  the 
Constitution  suggesting  that  the  President  possesses  such 
enhanced  authority.   With  respect  to  enrolled  bills  or  any  other 
completed  legislative  instrument,  the  Constitution  authorizes  the 
President  only  to  "approve  .  .  .  it"  or  "not."   (emphasis  added). 
The  Constitution  does  not  suggest  that  the  President  may  approve 
"parts  of  it"  or  indicate  any  presidential  prerogative  to  delete 
or  alter  or  revise  the  bill  presented.   Nor  does  the  text  contain 
any  precise  definition  of  the  term  "Bill"  or  place  any 
restriction  on  the  form  of  legislative  instrument  Congress  may 
present  to  the  President  for  his  approval.   Specifically,  there 
is  no  suggestion  in  the  Constitution  that  bills  or  other  forms  of 
congressional  votes  cannot  contain  unrelated  matters  in  a  single 
instrument.   The  absence  ol  any  such  provisions  is  particularly 
telling  in  this  context  since  the  veto  clauses  of  the 
Constitution  are  the  lengthiest,  and  among  the  most  specific, 
provisions  in  the  document. 

Moreover,  the  genesis  and  language  of  article  I,  section  7, 
clause  3  further  reinforce  the  conclusion  that  the  President  does 
not  possess  item  veto  authority.   As  the  debates  make  clear,  the 
Framers  required  that  "Every  Order,  Resolution  or  Vote"  be 
presented  to  the  President  on  the  same  terms  as  bills,  to  prevent 
Congress  from  circumventing  the  veto  powers  established  in  Clause 
2  by  enacting  legislation  in  forms  other  than  bills.    In 

It  is  fair  to  conclude  that  during  most  of  the  consideration  of 
the  veto  power,  the  Convention  assumed  that  bills  would  be  the 
exclusive  means  of  passing  laws  since  the  veto  provision  under 
discussion  referred  only  to  "Bills."   On  August  15,  1787, 
however,  after  all  other  debate  concerning  the  veto  power  had 
been  concluded,  Madison  "proposed  that  [ ' ]or  resolve'  should  be 
added  after  'bill'  in  the  beginning  of  [the  veto  clause]  with  an 
exception  as  to  votes  of  adjournment  tc."   Madison's  Notes,  at 
465.   Madison's  argument  in  favor  of  the  proposal  was  "that  if 
che  negative  of  the  President  was  confined  to  bills:  it  would  be 
evaded  by  acts  under  the  form  and  name  of  Resolutions,  votes  tc . " 
Id.  (emphasis  in  original).   Madison  reports  that  "after  a  short 
and  rather  confused  conversation  on  the  subject,"  the  Convention 
rejected  his  proposal.   Id. 

Upon  reconvening  the  next  day,  the  Convention  took  up  a 
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particular,  by  requiring  in  Clause  3  the  presentment  to  the 
President  of  "every  vote  to  which  the  concurrence  of  the  Senate 
and  House  of  Representatives  may  be  necessary,"  the  Pramers 
appear  to  have  been  referring  to  any  measure,  regardleftc  ■-'  ^h?'. 
ujireluteu  provisions  it  combines,  on  which  both  houses  of 
Congress  have  voted  their  approval.   If  so.  Congress  could  avoid 
any  limitations  on  the  contents  of  "bills"  by  simply  legislating 
in  the  form  of  "votes."   Clause  3  thus  provides  particularized 
evidence  that  the  Framers  were  well  aware  that  Congress  might 
seek  to  evade  the  President's  veto  authority  through  various 
machinations.   Indeed,  as  we  show  below,  in  the  debates  during 
the  Constitutional  Convention,  the  Framers  expressly  contemplated 
that  a  bill  might  contain  unrelated  items  and  provisions. 
Significantly,  therefore,  the  safeguard  found  in  Clause  3  was 
neither  a  prohibition  against  aggregating  unrelated  items  in  a 
single  bill  nor  a  grant  of  item  veto  authority,  but  rather  an 
express  requirement  that  all  legislative  instruments  be  subject 
to  the  veto.   Accordingly,  Clause  3  weighs  against  rather  than 
supports  reading  into  Article  I  an  implicit  prohibition  against 
legislation  that  does  not  comport  with  the  ideal  of  a  single  item 
addressing  a  single  subject. 

Konetheless,  Mr.  Stsvcr.  Glazier  relies  erclusivelv  on  Cle'jse 
3  in  arguing  in  a  recent  article  that  the  Constitution* "grants 
the  line  item  veto  to  the  President."   Reagan  Already  Has  Line- 
Item  Veto.  Wall  St.  J.,  Dec.  4,  1987,  at  14,  col.  4.   Mr.  Glazier 
begins  his  analysis  by  correctly  noting  that  the  Framers  added 
Clause  3  to  guard  against  the  entirely  foreseeable  prospect  that 
Congress  would  attempt  to  circumvent  the  President's  veto 
authority  by  simple  semantic  expedient  of  denominating  bills  as 
orders,  resolutions,  or  votes.   From  this  unassailable  premise, 
however,  Mr.  Glazier  leaps  to  the  conclusion  that  the 
Constitution  prohibits  the  aggregation  of  numerous  items  of 
appropriation  in  a  single  bill.   But  Clause  3  merely  requires 
that  any  measure,  however  denominated,  be  presented  to  the 
President  before  it  can  become  law;  it  says  nothing  about  what 
may  or  may  not  be  contained  in  the  measure.   In  other  words,  a 
requirement  of  presentment  of  all  legislative  measures  simply 
does  not  imply,  let  alone  compel,  any  sort  of  limitation 
concerning  the  content  of  the  measures  presented. 


(Cont.)   motion  by  Edmund  Randolph  to  reconsider  Madison's 
suggestion,  which  Randolph  had  since  "thrown  into  a  new  form." 
J.  Madison,  Notes  of  Debates  in  the  Federal  Convention  of  1787. 
466  (1984)  (hereinafter  "Madison's  Notes").   Randolph's  proposal 
was  substantially  identical  to  what  is  now  article  I,  section  7, 
clause  3,  thus  subjecting  to  the  President's  veto  power  not  only 
"Every  Bill,"  but  also  "Every  order  resolution  or  vote,  to  which 
the  concurrence  of  the  Senate  fc  House  of  Rep.s  may  be  necessary." 
Id.   Although  Roger  Sherman  "thought  it  unnecessary,"  Randolph's 
proposal  was  overwhelmingly  approved  by  the  Convention  without 
further  debate.   Id. 
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More  generally,  the  absence  of  a  constitutionally  prescribed 
limitation  on  the  form  of  legislation  subject  to  presidential 
disapproval  is  fully  consistent  with  the  powerful  role  that  the 
Framers  envisioned  for  the  President  in  the  lawmpVinr.  prccesc  ;r.i 
witn  tneir  general  approach  to  separation  of  powers  questions. 
The  debate  in  the  Convention  concerning  the  nature  of  the 
President's  veto  --  whether  it  would  be  absolute  or  qualified, 
and  if  qualified,  whether  an  override  would  require  2/3  or  3/4 
vote  in  both  houses  —  is  instructive. 

The  debate  over  giving  the  President  an  absolute  veto  — 
like  the  King  of  England  —  was  essentially  a  debate  over  whether 
to  place  the  President  on  precisely  the  same  footing  in  the 
lawmaking  process  as  the  other  two  participants.   For  example, 
the  House  has  an  absolute  veto  over  measures  originated  in  the 
Senate  —  no  bill  goes  beyond  the  House  until  it  is  satisfied. 
If  it  is  not  satisfied  with  a  measure,  it  can  in  effect  send  it 
back  to  the  Senate  with  its  recommendations  (in  the  form  of 
amendments).   In  similar  fashion,  the  Senate  has  an  absolute  veto 
over  the  House;  if  it  adds  anything  to  or  deletes  anything  from  a 
bill  originated  in  the  House,  it  must  send  the  amended  measure 
back  to  the  House  for  its  concurrence  in  the  change  before  the 
measure  can  go  to  the  President.   An  absolute  veto  in  the 
President  would  have  placed  him  on  precisely  the  same  footing  as 
House  and  Senate,  able  to  block  enactment  of  any  law  until 
satisfied  with  it. 

Although  the  Framers  gave  the  President  and  the  Congress 
many  of  the  same  tools,   the  Framers  refrained  from  giving  the 
President  a  full  one-third  partnership  in  the  lawmaking  process, 
qualifying  his  veto  by  a  two-thirds  override  in  both  houses. 
Thus,  while  the  Founders  intended  the  President  to  have  a 
powerful  role  in  the  lawmaking  process,  they  did  not  intend  his 
role  to  be  as  powerful  as  the  House  and  Senate.   But  an  item 
veto,  and  especially  a  line  item  veto,  would  place  the  President 
in  a  much  more  powerful  position  than  either  house  of  Congress, 


For  example,  if  Congress  presents  a  bill  to  the  President 
containing  unrelated  matters,  the  President  is  faced  with  the 
same  choice  as  is  either  house  when  presented  with  a  bill 
containing  unrelated  matters:   accept,  reject,  or  propose 
amendments  to  the  bill.   The  President  may  accept  a  bill  by 
signing  it,  or  by  failing  to  return  it  to  Congress  within  ten 
days.   U.S.  Const,  art.  I,  sec.  7,  cl.  2.   Conversely,  the 
President  may  reject  a  bill  (subject  to  override)  by  returning  it 
with  his  objections  to  the  house  in  which  it  originated,  or  by 
failing  to  sign  it  when  Congress  prevents  its  return  by  its 
adjournment.   Id.   Finally,  the  President  may  propose  amendments 
to  a  bill  by  rejecting  it  and  including  proposed  amendments  in 
his  veto  message  to  Congress.   In  addition,  like  both  houses  of 
Congress,  the  President  has  the  power  to  "recommend  to 
[Congress']  Consideration  such  Measures  as  he  shall  judge 
necessary  and  expedient."   U.S.  Const,  art.  II,  sec.  3. 
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for  it  would  enable  him  to  delete  portions  of  a  measure  and  sign 
the  remainder  into  law;  he  would  not  have  to  send  the  entire 
measure  with  his  recommended  deletions  back  to  Congress  for  its 
reconsideration  before  anv  oart  of  it  con'"''  bercre  lav. 

Is  it  possible  that  the  Founder's,  while  debating  the  nature 
of  the  Presidential  veto,  would  refrain  from  giving  him  an 
absolute  veto,  and  yet  simply  assume  that  he  would  be  able  to 
veto  portions  of  a  measure  and  sign  the  remainder  into  law?   It 
seems  inconceivable  that  such  a  feature  of  the  President's  veto 
power  would  have  gone  unremarked  at  the  Constitutional 
Convention. 

More  important  for  present  purposes,  the  funnel ing  safeguard 
contained  in  Clause  3,  in  conjunction  with  the  veto  power  itself, 
provides  a  potent,  albeit  burdensome,  defense  against  any 
procedural  manipulations  employed  by  Congress  to  evade  or  dilute 
the  presidential  veto.   If  the  President  is  presented  with 
legislative  instruments  of  unreasonable  form,  scope,  or  length, 
he  can  do  what  either  house  can  do  when  the  other  house  attempts 
to  coerce  its  acquiescence  through  the  attachment  of  unrelated 
riders  —  accept,  reject,  or  propose  amendments  to,  the  entire 
measure. 

To  be  sure,  reliance  on  the  veto  itself,  rather  than  a 
precise  definition  of  a  term  "Bill,"  renders  permissible  a 
practice  —  tacking  of  unrelated  riders  —  that  has  been  subject 
to  much  congressional  abuse,  particularly  in  recent  years.   But, 
by  granting  each  party  in  the  lawmaking  process  a  "veto"  (subject 
to  the  override  in  the  case  of  the  President)  over  the  proposals 
of  the  others,  and  the  power  to  propose  amendments  to  such 
proposals,  the  Framers  believed  that  each  party  in  the  lawmaking 
process  would  have  an  adequate  check  on  the  other  and  be  capable 
of  defending  its  role.   Alexander  Hamilton  made  this  clear  in  The 
Federalist: 

In  the  case  for  which  it  is  chiefly  designed, 
that  of  an  immediate  attack  upon  the 
constitutional  rights  of  the  executive,  or  in 
a  case  in  which  the  public  good  was  evidently 
and  palpably  sacrificed,  a  man  of  tolerable 
firmness  would  avail  himself  of  his 
constitutional  means  of  defense,  and  would 
listen  to  the  admonitions  of  duty  and 
responsibility.   In  the  former  supposition, 
his  fortitude  would  be  stimulated  by  his 
immediate  interest  in  the  power  of  his 
office;  in  the  latter,  by  the  probability  of 
the  sanction  of  his  constituents  who,  though 
they  would  naturally  incline  to  the 
legislative  body  in  a  doubtful  case,  would 
hardly  suffer  their  partiality  to  delude  them 
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in  a  very  plain  case.   I  speak  now  with  an 
eye  to  a  magistrate  possessing  only  a  common 
share  of  finnn'»<:<=   There  are  r-.cr.  vhc,  ur.de;- 
any  circumstances,  will  have  the  courage  to 
do  their  duty  at  every  hazard. 

The  Federalist  No.  73,  at  445  (C.  Rossiter  ed.  1961). 

In  short,  the  veto  acts  as  its  ovn  best  defense  against 
congressional  efforts  to  dilute  the  President's  approval 

authority. 

It  should  be  noted  that  the  decision  to  siJsject  all 
legislative  forms  to  the  external  checJc  of  a  presidential  veto, 
rather  than  to  direct  governance  of  internal  legislative 
processes,  is  but  one  of  many  examples  of  the  means  by  which  the 
Framers  sought  to  prevent  all  aggrandizement  of  power  by  any  of 
the  three  branches:   a  system  of  checks  and  balances.   The 
purpose  —  and  genius  —  of  a  tripartite  system  of  government 
with  interdependent  powers  is  that  attempts  by  one  branch  to 
invade  another's  sphere  are  to  be  dealt  with  through  the  exercise 
of  countervailing  power  by  the  branch  whose  prerogatives  ere 
being  invaded,  rather  than  through  explicit  procedural  rules 
governing  the  internal  operations  of  each  branch.   As  a  general 
premise,  then,  the  Framers  relied  on  the  structural  solution  of 
competing  institutional  interests  to  ensure  the  integrity  of 
governmental  operations,  and  eschewed  detailed  rules  directed 
towards  the  activities  within  each  branch.   The  manifestation  of 
this  general  trend  in  the  context  of  congressional  processes  is 
article  I,  section  5,  clause  2,  which  provides  that  "Each  House 
may  determine  the  Rules  of  its  proceedings."   The  Framers' 
reluctance  in  this  regard  was  particularly  acute  with  respect  to 
internal  rules  not  susceptible  of  precise  definition,  for  these 
would  inevitably  lead  to  time-consuming  and  divisive  p>olitical 
disputes  over  whether  a  procedural  norm  has  been  followed.   For 
example,  as  we  discuss  more  fully  below,  Madison  strenuously 
opposed  the  original  versions  of  article  I,  section  7,  clause  1 
because  they  contained  "ambiguous"  terms  that  would  inevitably 
lead  to  futile  political  disputes  over  meaning.  Moreover,  such 
procedural  disputes  might  ultimately  be  brought  to  the  judiciary 
for  resolution,  a  forum  the  Framers  clearly  viewed  as  ill-suited 
to  resolve  disputes  between  the  political  branches. 

Any  definitional  limitations  on  bills  would,  of  course, 
constitute  precisely  the  kind  of  nebulous  internal  guideline  that 
the  Framers  generally  sought  to  avoid  in  preference  to  granting 
the  President  an  institutional  check  such  as  the  counterbalancing 
power  of  "veto."   Accordingly,  the  incongruity  between  such  an 
internal  safeguard  and  the  Framers'  general  approach  to  the 
separation  of  powers  casts  even  further  doubt  on  the  implicit 
existence  of  any  such  constitutional  limitation. 
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Moreover,  while  the  protection  contained  in  Clause  3  is 
consistent  with  the  substantial  symmetry  of  powers  among  the 
parties  to  the  lawmaking  process,  restricting  the  form  of  a 
permissible  "Bill"  is  not.   Clause  3  ensures  that  nothino  rs~ 
beccr.c  l^v,  regardle&a  of  tne  laoei.  affixed,  unless  presented  to 
the  President  for  his  approval.   An  item  veto  or  a  restriction  on 
the  type  of  "Bill"  presented,  however,  serves  a  distinct  and  more 
ambitious  purpose.   Rather  than  ensuring  that  all  legislation  is 
presented  to  the  President,  it  directly  intrudes  into  the 
legislative  process  by  fixing  the  proper  form  that  presented 
bills  must  take.   Accordingly,  any  such  restriction  would  be 
different  in  degree  in  kind  from  that  contained  in  Clause  3. 

In  sum,  the  text  and  structure  of  Article  I,  the  intended 
roles  of  the  House,  the  Senate,  and  the  President  in  the 
lawmaking  process,  Hamilton's  conclusion  that  the  veto  power  is 
its  own  best  defense,  and  the  inconsistency  between  any  precise 
definition  of  "Bill"  and  the  Framers'  general  attempt  to  provide 
structural  safeguards  against  encroachments  establish  that  the 
combination  of  unrelated  matters  in  a  single  bill,  although 
objectionable  as  a  policy  matter,  neither  transgresses 
constitutional  norms  nor  affords  a  basis  for  exercising  an  item 
veto.   The  only  conceivable  basis  for  making  a  plausible  contrary 
argument  would  be  that  longstanding  and  pervasive  historical 
practice  at  the  time  of  the  American  Founding  clearly  established 
that  all  legislation  could  encompass  only  one  subject,  and, 
consequently,  the  Framers  mxist  have  intended  that  only  such 
instruments  could  be  presented  to  the  President  for  his  approval. 
Moreover,  even  if  it  could  be  shown  that  the  Constitution  places 
severe  restrictions  on  the  permissible  contents  of  a  "Bill,"  that 
showing  would  not  establish  item  veto  authority  in  the  President. 
To  the  contrary,  such  a  showing  would  suggest  that  a  bill 
containing  unrelated  provisions  would  be  void  ab  initio,  and  that 
the  President  would  have  no  constitutional  power  to  approve  or 
disapprove  such  a  bill  in  whole  or  in  part.   In  any  event,  a 
review  of  the  historical  materials  reveals  that  no  such 
compelling  evidence  exists. 

II.   HISTORICAL  EVIDEMCE 

As  is  clear  from  the  foregoing  discussion,  the  veto  clauses 
of  the  Constitution  do  not  expressly  define  the  term  "Bill." 
Rather,  the  original  understanding  of  that  term  must  be 
determined  by  examination  of  historical  materials. 

In  analyzing  those  materials,  it  is  first  helpful  to 
distinguish  three  conceptually  distinct  congressional  practices. 
First,  Congress  aggregates  numerous  items  of  appropriation  in  a 
single  appropriations  bill,  such  as  the  so-called  "Continuing 
Resolutions."   Second,  Congress  attaches  substantive  provisions 
as  "riders"  to  appropriations  bills.   Third,  Congress  combines 
unrelated  substantive  provisions,  apart  from  appropriations,  in  a 
single  bill.   The  question  is  whether  a  bill,  as  that  term  is 
used  in  the  Constitution,  may  be  constituted  in  these  ways. 
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The  historical  evidence  suggests  that  a  bill  may  be  so 
constituted,  and  that  the  Framers  did  not  understand  the 
Constitution  to  require  an  itemized  presentment  of  legislation  to 
the  President  or  to  establish  some  type  n'  "i^erraner.ecc" 
criterion  ror  bills.   These  practices  were  known  to  the  Framers, 
and  have  historical  antecedents  in  the  colonial  and  British 
experiences,  and  there  is  no  persuasive  evidence  that  the  Framers 
intended  to  prohibit  them.   And,  while  failure  to  limit  the 
contents  of  a  bill  may  restrict  the  efficacy  of  the  President's 
veto  power,  we  are  aware  of  no  persuasive  historical  evidence 
that  the  Constitution  authorizes  the  President  to  exercise  an 
item  veto. 

A.   Constitutional  Convention 

The  delegates  to  the  Constitutional  Convention  of  1767  did 
not  consider  the  meaning  of  the  term  "Bill"  as  an  abstract  or 
universal  construct.  Rather,  in  the  context  of  considering  the 
power  of  the  House  of  Representatives  to  originate  money  bills, 
and  the  power  of  the  Senate  to  amend  money  bills,  the  Framers' 
discussions  shed  some  light  on  what  was  meant  to  be  conveyed  by 
the  term. 

Specifically,  we  discuss  the  Conventions'  consideration  and 
adoption  of  article  I,  section  7,  clause  1,  giving  to  the  House 
of  Representatives  the  exclusive  right  to  originate  bills  for 
raising  revenue,  but  permitting  amendments  of  such  bills  in  the 
Senate.   These  discussions  do  not  reveal  that  the  Framers 
understood  the  term  "Bill"  to  preclude  the  practice  of  including 
unrelated  provisions  in  a  single  bill.   Moreover,  their 
discussion  of  that  practice,  and  failure  to  object  to  it 
generally,  suggest  that  the  Framers  left  each  house  of  Congress 
free  to  determine  the  form  and  contents  of  legislation. 

1.   Adoption  of  article  I.  section  7.  clause  1  —  A 
recurring  topic  of  debate  at  the  Convention  was  whether  the  House 
of  Representatives  should  be  given  the  exclusive  right  to 
originate  money  bills,  and  if  so,  whether  the  Senate  should  be 
permitted  to  propose  amendments  to  such  bills.   In  the  British 
system,  the  House  of  Commons  possessed  the  exclusive  privilege  of 
originating  money  bills,  and  the  House  of  Lords  was  denied  even 
the  power  to  amend  such  bills.   Some  delegates  to  the  Convention 
urged  adoption  of  a  similar  rule,  arguing  that  the  long 
experience  of  the  British  should  not  be  lightly  discarded.   See 
Madison's  Notes,  at  113  (Remarks  of  Mr.  Gerry);  id.  at  447 
(Remarks  of  Mr.  Dickenson).   Others  thought  the  British  analogy 
inapposite  in  light  of  the  Senate's  distinct  composition  and 
character.   See  Madison's  Notes,  at  113  (Remarks  of  Messrs. 
Butler  and  Madison);  j^.  at  249  (Remarks  of  Mr.  Wilson). 

Most  important  for  present  purposes,  however,  were 
discussions  relating  to  the  objection  that  adoption  of  the 
British  model  would  lead  the  House  to  tack  unrelated  provisions 
to  money  bills.   See  Madison's  Notes,  at  113  (Remarks  of  Mr. 
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Butler)  ("it  will  lead  the  [House  of  Representatives]  into  the 
practice  of  tacking  other  clauses  to  money  bills");  id.  at  443 
(Remarks  of  Col.  Mason)  ("it  would  introduce  into  the  House  of 
Rep.s  the  practice  of  tacking  foreign  matter  to  money  bills" V 
id.  OL  -i-it  vAcmarKs  of  Mr.  Wiison;.   Opponents  of  the  British 
model  argued  that  by  denying  the  Senate  the  power  to  amend  money 
bills  originating  in  the  House  —  combined  with  the  tacking  of 
non-money  provisions  to  such  bills  by  the  House,  thereby 
depriving  the  Senate  of  its  distinct  power  to  propose  amendments 
to  the  non-money  provisions  —  the  proposal  would  destroy  the 
"deliberative  liberty  of  the  Senate,"  requiring  it  to  vote  up  or 
down  on  the  combination  as  originated.   See  id.  at  444  (Remarks 
of  Mr.  Wilson)  ("The  House  of  Rep.s  will  insert  other  things  in 
money  bills,  and  by  making  them  conditions  of  each  'Other,  destroy 
the  deliberative  liberty  of  the  Senate.");  2  M.  Farrand,  The 
Records  of  the  Federal  Convention  of  1787  210-11  (1987)  (Notes  of 
James  McHenry)  (hereinafter  "M.  Farrand")  ("lodging  in  the  house 
of.  representatives  the  sole  right  of  raising  and  appropriating 
money,  upon  which  the  Senate  had  only  a  negative,  gave  to  that 
branch  an  inordinate  power  in  the  constitution,  which  must  end  in 
its  destruction").   The  Convention  sought  to  obviate  this 
objection  by  permitting  the  Senate  to  propose  amendments  to  money 
bills  as  in  the  case  of  other  bills.   Although  opponents  of  the 
proposal  conceded  that  this  relieved  some  of  the  difficulties, 
they  insisted  that  others  remained.   In  the  end,  however,  the 
Convention  adopted  a  similar  proposal. 

Originally,  it  was  proposed  that  "all  bills  for  raising  or 
appropriating  money  .  .  .  shall  originate  in  the  1st  branch  of 
the  Legislature,  and  shall  not  be  altered  or  amended  by  the  2d 
branch."  Madison's  Notes,  at  237.   Building  on  the  earlier 
argument  that  this  provision  would  lead  to  tacking,  James 
Madison,  among  others,  observed  that  it  would  be  "a  source  of 
injurious  altercations  between  the  two  Houses."   Madison's  Notes, 
at  414  (Remarks  of  Mr.  Madison);  see  also  j^.  at  238  (Remarks  of 
Mr.  Madison)  (referring  to  the  provision  as  "a  source  of  frequent 
Ci  obstinate  altercations");  id.  at  251  (Remarks  of  Gov.  Morris) 
("It  will  be  a  dangerous  source  of  disputes  between  the  two 
Houses.");  id.  at  444  (Remarks  of  Mr.  Wilson)  ("an  insuperable 
objection  agst.  the  proposed  restriction  of  money  bills  to  the  H. 
of  Rep.s  [is]  that  it  would  be  a  source  of  perpetual  contentions 
where  there  was  no  mediator  to  decide  them");  id.    at  449  (Remarks 
of  Mr.  Rutledge)  ("The  experiment  in  S.  Carolina,  where  the 
Senate  cannot  originate  or  amend  money  bills,  has  shewn  that  it 
answers  no  good  purpose;  and  produces  the  very  bad  one  of 
continually  dividing  &  heating  the  two  houses."). 

"[I]n  order  to  obviate  the  inconveniences  urged  agst.  a 
restriction  of  the  Senate  to  a  simple  affirmative  or  negative," 
Edmund  Randolph  proposed  that  the  clause  be  changed  to  permit  the 
Senate  to  amend  money  bills  except  as  to  "increase  or  diminish 
the  sum."   Madison's  Notes,  at  436-37.   Colonel  Mason  argued  in 
favor  of  this  change,  stating:   "By  authorizing  amendments  in  the 
Senate  it  got  rid  of  the  objections  that  the  Senate  could  not 
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correct  errors  of  any  sort,  t  that  it  would  introduce  into  the 
House  of  Rep.s  the  practice  of  tacking  foreign  matter  to  money 
bills."   Id.  at  443.   James  Madison,  a  consistent  opponent  of  the 
prooosals  to  restrict  the  Senate  in  favor  c'  the  Hcu££,  zzr.Lttez. 
that  "Itjhe  proposed  substitute  ...  in  some  respects  lessened 
the  objections  agst.  the  section,"  but  also  thought  that  "[i]t 
laid  a  foundation  for  new  difficulties  and  disputes  between  the 
two  houses."   Id.  at  445  (Remarks  of  Mr.  Madison).   Of  particular 
relevance  for  our  purposes,  Madison  made  the  following 
observation: 

The  words  amend  or  alter,  form  an  equal 
source  of  doubt  £>  altercation.   When  an 
obnoxious  paragraph  shall  be  sent  down  from 
the  Senate  to  the  House  of  Reps  —  it  will  be 
called  an  origination  under  the  name  of  an 
amendment.   The  Senate  may  actually  couch 
extraneous  matter  under  that  name.   In  these 
cases,  the  question  will  turn  on  the  degree 
of  connection  between  the  matter  &  object  of 
the  bill  and  the  alteration  or  amendment 
offered  to  it.   Can  there  be  a  more  fruitful 
source  of  dispute,  or  a  kind  of  dispute  more 
difficult  to  be  settled?  His  apprehensions 
on  this  point  were  not  conjectural.   Disputes 
had  actually  flowed  from  this  source  in 
Virga.  where  the  Senate  can  originate  no 
bill. 

Id.  at  446  (emphasis  in  original).   Randolph  did  not  respond  to 
this  new  objection.   Rather,  he  reiterated  his  support  for  the 
proposal,  stating  that  "[h]is  principal  object  .  .  .  was  to 
prevent  popular  objections  against  the  (constitutional]  plan,  and 
to  secure  its  adoption."   Id.  at  448.   After  some  additional 
discussion,  the  Convention  rejected  the  proposal  to  vest  in  the 
House  the  exclusive  right  to  originate  money  bills,  even  though 
it  would  have  permitted  some  amendment  in  the  Senate.   Id.  at 
449-50. 

Although  the  Convention  finally  had  acted  to  reject  the 
proposal,  some  members  continued  to  feel  strongly  that  some  form 
of  it  was  necessary,  given  that  the  States  were  to  be  equally 
represented  in  the  Senate.   For  example,  in  discussing  a  proposal 
making  members  of  Congress  ineligible  to  hold  ether  offices,  Hugh 
Williamson  referred  "to  the  question  concerning  'money  bills.'" 

That  clause  he  said  was  dead.   Its  ghost  he 
was  afraid  would  notwithstanding  haunt  us. 
It  had  been  a  matter  of  conscience  with  him, 
to  insist  upon  it  as  long  as  there  was  hope 
of  retaining  it.   He  had  swallowed  the  vote 
of  rejection,  with  reluctance.   He  could  not 
digest  it. 
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Madison's  Notes,  at  453-54, 


Immediately  upon  reconvening  the  next  day,  the  Convention 
took  UD  a  motion  by  Cale^  ^tron-^  to  adept  ;  r.cv  prcposdl  teidLiny 
to  money  bills.   Mr.  Strong  suggested  that  the  House  be  given  the 
exclusive  right  to  originate  money  bills,  but  that  the  Senate  be 
permitted  to  "propose  or  concur  with  amendments  as  in  other 
cases,"  thus  permitting  the  greatest  role  yet  for  the  Senate. 
Madison's  Notes,  at  460.   Col.  Mason  and  Mr.  Chorum  strongly 
supported  the  proposal  and  urged  its  adoption.   Gouverneur 
Morris,  however,  "opposed  it  as  unnecessary  and  inconvenient." 
Id.   Mr.  Williamson  then  gave  the  last  significant  speech  to  the 
Convention  on  the  merits  of  adopting  a  provision  on  money  bills, 
which  appears  to  have  been  instrumental  in  the  ultimate  decision 
to  adopt  such  a  provision: 

[S]ome  think  this  restriction  on  the  Senate 
essential  to  liberty,  others  think  it  of  no 
importance.   Why  should  not  the  former  be 
indulged.   tH]e  was  for  an  efficient  and 
stable  Govt,  but  many  would  not  strengthen 
the  Senate  if  not  restricted  in  the  case  of 
money  bills.   The  friends  of  the  Se.'idte  would 
therefore  lose  more  than  they  would  gain  by 
refusing  to  gratify  the  other  side.   He  moved 
to  postpone  the  subject  till  the  powers  of 
the  Senate  should  be  gone  over. 

Id.  at  460-61.   Mr.  Williamson's  motion  to  postpone  "passed  in 
the  affirmative."  Id.    at  461. 

Three  weeks  later  on  September  5,  1787,  the  Committee  on 
Unresolved  Matters  reported  the  following  proposal: 

"All  bills  for  raising  revenue  shall 
originate  in  the  House  of  Representatives, 
and  shall  be  subject  to  alterations  and 
amendments  by  the  Senate:   no  money  shall  be 
drawn  from  the  Treasury,  but  in  consequence 
of  appropriations  made  by  law. 

Id.  at  580.   This  proposal  represented  a  significant  change.   The 
proposal  gave  the  Senatt  the  right  to  propose  amendments  of  any 
sort,  and  this  provision  referred  only  to  "bills  for  raising 
revenue."  rather  than  "bills  for  raising  or  appropriating 
money,"   in  defining  the  extent  of  the  House's  exclusive  right  of 
origination.   Gouverneur  Morris  moved  to  postpone  consideration 
of  the  proposal,  stating:   "It  had  been  agreed  to  in  the 


Several  of  the  earlier  proposals  also  would  have  given  the 
House  the  exclusive  right  to  originate  bills  "for  fixing  the 
salaries  of  the  officers  of  Government."   See,  e.g.,  Madison's 
Notes,  at  386. 
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Committee  on  the  ground  of  compromise,  and  he  should  feel  himself 
at  liberty  to  dissent  to  it,  if  en  the  whole  he  should  not  be 
satisfied  vith  certain  other  parts  to  be  settled."   IJ.  at  581 
(footnote  omittedK   "Mr.  c;bc.T-m5"  <..  =  ;:  for  giving  in-J7.eiiauc  coac 
to  those  who  looked  on  this  clause  as  of  great  moment,  and  for 
trusting  to  their  concurrence  in  other  proper  measures."   id. 
The  Convention  then  voted  to  postpone,   id. 

In  the  final  days  of  the  Convention,  the  proposal  was  again 
taken  up.   Without  debate,  the  Convention  adopted  a  motion  to 
substitute  "the  words  used  in  the  Constitution  of  Massachusetts" 
for  those  used  by  the  Committee  to  permit  amendments  by  the 
Senate.   Madison's  Notes,  at  607.   The  proposal  was  then  adopted 
as  amended,  by  a  vote  of  nine  to  two,  providing  as  follows: 

All  bills  for  raising  revenue  shall  originate 
in  the  House  of  Representatives;  but  the 
Senate  may  propose  or  concur  with  amendments 
as  in  other  bills.   No  money  shall  be  drawn 
from  the  Treasury  but  in  consequence  of 
appropriations  made  by  law. 

Id.  at  606-07.*   James  McHenry  subsequently  described  the 
compromise  that  led  to  the  adoption  of  the  clause  as  follows: 
"The  Larger  States  hoped  for  an  advantage  by  confirming  this 
privilege  [of  originating  revenue  bills]  to  that  Branch  where 
their  numbers  predominated,  and  it  ended  in  a  compromise  by  which 
the  Lesser  States  obtained  a  power  of  amendment  in  the  Senate." 
See  3  M.  Farrand,  at  148  (Remarks  of  James  McHenry  before  the 
Maryland  House  of  Delegates,  Nov.  29,  1787). 

2.   Analysis  of  article  I.  section  7.  clause  1  —  Those  in 
favor  of  inherent  item  veto  authority  may  argue  that  the  history 
of  the  adoption  of  Clause  1  of  article  I,  section  7  indicates 
that  the  Constitution  adopts  as  the  meaning  of  the  term  "Bill"  a 
legislative  proposal  limited  to  one  subject.   From  this  premise, 
as  noted  earlier,  it  might  be^  argued  that  the  President  is 
entitled  to  treat  any  legislative  instrument  containing  more  than 
one  subject  as  more  than  one  bill.    The  difficulty,  however,  is 
that  the  Framers  gave  no  indication  that  they  meant  to  limit  the 
term  "Bill"  to  legislative  instruments  relating  to  only  one 
subject.   Rather,  as  previously  discussed,  their  apprehension 
concerning  the  possible  content  of  the  bills  originating  in  the 


*  The  clause  was  subsequently  altered  only  by  moving  the  second 
sentence  to  article  I,  section  9.   Madison's  Notes,  at  619. 

Moreover,  as  previously  discussed,  even  if  the  latter 
understanding  had  been  adopted  by  the  Convention,  item  veto 
authority  would  not  necessarily  follow.   Rather,  it  might  be 
concluded  that  such  proposals  could  not  be  passed  or  presented  to 
the  President,  and  that  even  if  the  President  signed  such  a 
proposal,  it  would  have  no  legal  force  or  effect. 
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House  and  resulting  from  amendment  in  the  Senate  arose  solely  out 
of  their  concern  that  neither  house  be  in  a  position  to  encroach 
upon  the  constitutional  prerogatives  of  the  other. 

Th;t  the  Ccri5'..lLucioii  does  permit  Dills  to  contain  unrelated 
provisions  is  reflected  by  the  objection  of  some  Convention 
delegates  that  the  House  might  engage  in  "the  practice  of  tacking 
foreign  matter  to  money  bills."   E.g.,  Madison's  Notes,  at  443 
(Remarks  of  Col.  Mason).   To  be  sure,  it  might  be  argued  that 
these  objections  imply  that  the  Framers  did  not  understand  the 
term  "Bill"  to  permit  the  tacking  of  foreign  matter.   This 
inference  is  unwarranted.   Rather,  these  comments  reflect  an 
explicit  recognition  by  the  Framers  that  a  bill  could  contain 
unrelated  provisions,  for  the  Framers  recognized  the  practice, 
yet  took  no  steps  to  prevent  the  houses  from  engaging  in  it.   See 
3  M.  Farrand,  at  202  (Remarks  of  Luther  Martin  delivered  to  the 
Maryland  legislature  on  November  29,  1787)  (objecting  to  art,  I, 
sec.  7,  cl.  1  on  the  ground  "tt]hat  it  may,  and  probably  will,  be 
a  future  source  of  dispute  and  controversy  between  the  two 
branches,  what  are  or  are  not  revenue  bills,  and  the  more  so  as 
they  are  not  defined  in  the  constitution")  (emphasis  in 
original) . 

Moreover,  the  Framers'  objection  was  not  to  tacking  as  such. 
The  Convention  delegates  were  agreed  that  the  House  and  Senate 
should  be  given  equal  authority  to  originate  and  amend  all  bills 
other  than  those  dealing  with  money.   The  objection  to  tacking 
arose  only  in  reaction  to  the  proposal  to  give  the  House 
exclusive  power  to  originate  bills  raising  and  appropriating 
money.   The  objection  was  quite  specific:   the  tacking  of  non- 
money  riders  to  money  bills  by  the  House  of  Representatives  would 
enable  the  House  to  use  its  power  to  originate  money  bills  to 
encroach  upon  the  constitutional  prerogative  of  the  Senate  to 
amend  non-money  proposals.   See  2  M.  Farrand,  at  210-11  (Notes  of 
James  McHenry)  (arguing  against  "lodging  in  the  house  of 
representatives  the  sole  right  of  raising  and  appropriating 
money,  upon  which  the  Senate  had  only  a  negative,"  on  the  ground 
"[tlhat  without  equal  powers  they  were  not  an  equal  check  upon 
each  other").   This  view  is  confirmed  by  the  fact  that  once 
Randolph  proposed  to  change  the  proposal  to  permit  the  Senate  to 
amend  non-money  provisions  of  bills  originated  in  the  House,  Col. 
Mason  remarked  that  the  change  "got  rid  of  the  objection[]  .  .  . 
that  it  would  introduce  into  the  House  of  Reps,  the  practice  of 
tacking  foreign  matter  to  money  bills."   Madison's  Notes  at  443. 
Thus,  although  either  or  both  houses  remained  free  to  combine 
unrelated  non-money  provisions,  it  is  not  surprising  that  no  one 
at  the  Convention  objected  to,  or  even  raised,  that  possibility, 
since  the  practice  did  not  threaten  to  permit  one  house  to 
enlarge  its  power  at  the  expense  of  the  other.   Nor  were  there 
references  in  the  debates  to  the  possibility  that  the  House  might 
combine  two  unrelated  money  provisions  in  a  single  bill,  because 
no  prerogative  of  the  Senate  thereby  would  have  been  encroached. 
This,  in  turn,  suggests  that  the  Convention  would  have  had  no 
reason  to  object  to,  let  alone  consider,  the  practice  of  tacking 
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when  both  houses  stood  on  equal  footing  —  namely,  when  the  House 
tacks  unrelated  non-money  matters  to  non-money  bills.   Accord 
Madison's  Notes,  at  114  (Remarks  of  Mr.  Sherman)  ("In  Cont.  both 
branches  can  originate  in  all  cases,  and  it  has  beer  frm-^'^  cafe  : 
convenient. '  ;  .  ' 

That  the  Constitution  does  not  adopt  a  definition  of  the 
term  "Bill"  that  either  authorizes  or  prohibits  unrelated 
provisions  is  also  consistent  with  article  I,  section  5,  clause 
2,  which  provides  that  "Each  House  may  determine  the  Rules  of  its 
Proceedings."   By  this  provision,  the  Constitution  appears  to 
leave  it  to  each  house  to  permit  or  prohibit  tacking  under  any  or 
all  circumstances. 

Madison's  remarks  in  response  to  Randolph's  compromise  are 
not  to  the  contrary.   As  noted,  Madison  acknowledged  that  "[t]he 
proposed  substitute  ...  in  some  respects  lessened  the 
objections  agst.  the  section,"  but  stated  that  "[t]he  words  amend 
or  alter,  form  an  equal  source  of  doubt  ^   altercation." 
Madison's  Notes,  at  445-46  (emphasis  in  original).   Madison 
stated  that  the  question  whether  an  amendment  is  properly 
characterized  as  an  origination  "will  turn  on  the  degree  of 
connection  between  the  matter  &  object  of  the  bill  and  the 
alteration  or  amendi-ent  offereG  to  it."   Id.  at  445  (emphasis  in 
original).   Proponents  of  inherent  item  veto  authority  might 
argue  that  this  statement  evinces  an  understanding  that  only  a 
germane  amendment  properly  may  be  characterized  as  an 
"amendment,"  and  therefore  that  a  bill  may  not  be  amended  to 
contain  unrelated  provisions. 

Madison's  observation  does  not  appear  to  have  been  designed 
to  state  a  constitutional  definition  of  "amendment,"  but  rather 
to  persuade  the  Convention  that  any  proposal  that  placed  the 
houses  on  an  unequal  footing  with  respect  to  money  bills  would 
lead  to  disputes  and  altercations  between  them.   Thus,  Madison 
predicted  that  when  the  Senate  proposed  an  amendment  "obnoxious" 
to  the  House,  the  houses  would  enter  into  a  dispute  over  whether 
the  Senate  had  proposed  "an  origination  under  the  name  of  an 
amendment."   Id.  at  446.   Read  in  context,  it  is  clear  that 
Madison's  statement  of  the  considerations  upon  which  "the 
question  will  turn"  was  not  intended  as  a  statement  of  a 
constitutionally  required  definition  of  "amendment,"  but  rather 
to  demonstrate  the  inevitability  of  disputes  that  would  be 
difficult  to  resolve.   Thus,  immediately  after  making  this 
statement,  Madison  asked  rhetorically:   "Can  there  be  a  more 
fruitful  source  of  dispute,  or  a  kind  of  dispute  more  difficult 
to  be  settled?"   id.   Any  other  reading  would  require  one  to 
reach  the  strange  conclusion  that  Madison  was  simultaneously 


Similarly,  no  delegate  suggested  that  tacked  matters  were  two 
bills,  or  that  a  legislative  proposal  relating  to  more  than  one 
subject  would  not  be  a  proper  bill. 
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proposing  a  constitutional  test  and  criticizing  it  as  incapable 
of  being  successfully  applied. 

That  Madison's  purpose  was  limited  to  poin*-!''^  cjt  the 
weakness  of  Randolph's  proposal  is  confirmed  by  an  examination  of 
his  entire  statement.   Madison  begins  by  pointing  out  that  "ttlhe 
word  revenue  was  ambiguous,"  and  that  "no  line  could  be  drawn 
between"  revenue  and  non-revenue  provisions.  Id.    at  445-46 
(emphasis  in  original).   Next,  Madison  made  his  argument  that 
■[t]he  words  amend  or  alter,  form  an  equal  source  of  doubt  fc 
altercation."   Finally,  Madison  states  that  other  terms  in 
Randolph's  proposal  "were  liable  to  the  same  objections."  Id.    at 
446.   Accordingly,  Madison's  point  was  not  that  non-germane 
amendments  would  be  unconstitutional,  but  simply  that  giving  the 
House  and  Senate  unequal  power  over  money  bills  would  invariably 
lead  to  political  disputes. 

Thus,  we  believe  that  the  debates  in  the  Convention 
concerning  the  adoption  of  Clause  1   are  informative  primarily 
because  of  the  absence  of  discussion  concerning  tacking  outside 
the  context  of  the  money  bill  proposal.   If  the  Framers  truly 
believed  that  a  bill  could  relate  to  only  one  subject,  then  it  is 
remarkable  that  they  did  not  state  this  belief  even  when  tacking 
was  discussed.   Under  these  circumstances,  rather  than  indicating 
a  restriction  on  the  contents  of  a  bill,  the  Framers'  discussions 
concerning  the  adoption  of  Clause  1  actually  suggest  that  a  bill 
may  contain  unrelated  matters. 

The  Framers'  discussion  of  Clause  1  has  obvious  relevance 
for  interpreting  the  veto  clauses.   The  Framers  used  the  term 
"Bill"  in  both  instances,  raising  a  textual  presumption  that  the 
term  was  intended  to  have  the  same  meaning  throughout.   Moreover, 
there  is  no  evidence  suggesting  that  the  Framers  had  different 
conceptions  of  the  term  "Bill"  as  used  in  these  clauses.   Rather, 
the  fact  that  the  revenue  clause  immediately  precedes  the  veto 
provisions  in  the  Constitution,  and  that  all  are  part  of  the  same 
section  (article  I,  section  7),  provide  additional  and  persuasive 
evidence  that  the  Framers  did  not  intend  to  limit  the  contents  of 
bills  to  a  single  subject. 

B.   Ratification  Debates 

Although  the  veto  clauses  of  the  Constitution  were  not 
widely  discussed  in  the  state  ratifying  conventions,  the  little 
discussion  that  occurred,  and  the  fact  that  no  one  suggested  that 
the  President  had  item  veto  authority,  indicate  that  the 
ratifiers  did  not  understand  the  Constitution  to  grant  the 
President  item  veto  authority. 

Most  of  the  comments  were  limited  to  a  recitation  of  the 
mechanics  of  the  veto.   For  example,  in  the  Pennsylvania 
ratifying  convention,  James  Wilson  quoted  from  the  veto  clauses 
and  stated  that  "[t]he  effect  of  this  power,  upon  this  subject. 
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is  merely  this:   if  he  disapproves  a  bill,  two  thirds  of  the 
legislature  become  necessary  to  pass  it  into  a  law,  instead  of  a 
bare  majority."   2  J.  Elliot,  Debates  on  the  Adoption  o*'  ->"> 
redeial  Cuiit.LiLULion.  4/j  11836)  thereinafter  "Elliot's 
Debates").   Wilson's  understanding  confirms  what  is  evident  on 
the  face  of  the  Constitution  —  the  President  has  two  choices 
when  presented  with  a  bill:   to  approve  or  disapprove  the  bill. 
Of  course,  this  understanding  leaves  open  to  discussion  what  may 
constitute  a  bill  for  constitutional  purposes,  but  Mr.  Wilson  did 
not  address  this  question. 

James  Iredell's  discussion  of  the  veto  power  in  the  North 
Carolina  ratifying  convention  evinces  a  similar  understanding. 
Responding  to  criticism  that  the  veto  power  gave  the  President 
too  great  a  role  in  legislation,  Iredell  stated: 

After  a  bill  is  passed  by  both  houses,  it  is 
to  be  shown  to  the  President.   Within  a 
certain  time,  he  is  to  return  it.   If  he 
disapproves  of  it,  he  is  to  state  his 
objections  in  writing;  and  it  depends  on 
Congress  afterwards  to  say  whether  it  shall 
be  a  law  or  not.   Now,  sir,  I  hximbly 
apprehend  that,  whether  s  lev  passes  by  a 
bare  majority,  or  by  two  thirds,  (which  are 
required  to  concur  after  he  shall  have  stated 
objections,)  what  gives  active  operation  to 
it  is,  the  will  of  the  senators  and 
representatives.   The  President  has  no  power 
of  legislation.   If  he  does  not  object,  the 
law  passes  by  a  bare  majority;  and  if  he 
objects,  it  passes  by  two  thirds.   His  power 
extends  only  to  cause  it  to  be  reconsidered, 
which  secures  a  greater  probability  of  its 
being  good. 

4  Elliot's  Debates  27  (emphasis  added).   Iredell's  defense  of  the 
veto  power  indicates  his  understanding  that  the  power  was  limited 
in  nature.   The  President  was  to  have  no  power  to  adopt  or  alter 
legislation  on  his  own.   Rather,  his  role  was  limited  to 
initiating  reconsideration  and  requiring  greater  consensus  in 
Congress  by  withholding  his  consent,  and  to  proposing  alterations 
by  communicating  his  objections  to  Congress.   Congress  might 
assent  to  his  object^cns  and  amend  the  bill,  but  this  would  be 
done  by  Congress  and  not  be  any  unilateral  action  of  the 
President.   Moreover,  although  Iredell's  comments  do  not  speak  to 
whether  there  are  any  constitutional  limitations  on  what  Congress 
may  include  in  a  single  bill,  his  remarks  indicate  that  he  would 
have  found  it  worthy  of  comment  if  he  understood  the  Constitution 
to  permit  the  President  to  exercise,  in  effect,  an  item  veto  by 
conferring  upon  him  the  power  to  decide  what  does  and  does  not 
constitute  a  bill. 
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C.   British  Experience 

An  examination  o'  *:>>o   Sritirh  cxpericriLc  IndicaLes  tnat 
legislative  instruments  containing  unrelated  provisions  were 
treated  as  one  bill.   Appropriations  bills  regularly  contained 
multiple  items,  and  there  was  no  objection  to  such  bills.   The 
practices  of  including  unrelated  substantive  provisions  in  a 
single  legislative  instrument,  and  attaching  substantive  riders 
to  money  bills,  were  sometimes  engaged  in,  but  met  with 
objections.   On  several  notable  occasions,  these  objections  led 
the  Crown  and  the  House  of  Lords  to  refuse  their  assent  to  such 
measures.   There  was,  however,  no  suggestion  by  either  the  Crown 
or  the  Lords  that  these  measures  could  be  treated  as  more  than 
one  bill  and  approved  or  vetoed  separately. 

A  review  of  British  supply  bills,  as  they  were  called, 
enacted  prior  to  the  revolutionary  war  indicates  that  it  was  not 
unusual  for  a  single  bill  to  contain  numerous  items  of 
appropriation.   For  example,  a  bill  enacted  in  1765  contained 
thirty-one  separate  sections  and  at  least  as  many  items  of 
appropriation.   See  An  act  for  granting  to  his  Majesty  a  certain 
sum  of  money  out  of  the  sinking  fund;  for  applying  certain  moneys 
therein  mentioned  for  the  service  of  the  year  one  thousand  seven 
hundred  and  sixty  five;  for  further  appropriating  the  supplies 
granted  in  this  session  of  parliament;  for  allowing  to  the 
receivers  general  of  the  duties  on  offices  and  employments  in 
Scotland  a  reward  for  their  trouble;  and  for  allowing  further 
time  to  such  persons  as  have  omitted  to  make  and  file  affidavits 
of  the  execution  of  indentures  of  clerks  to  attorneys  and 
solicitors,  1765,  5  Geo.  3,  ch.  40.   This  bill  included 
appropriations  'towards  discharging  such  unsatisfied  claims  and 
demands,  for  expenses  incurred  during  the  late  war  in  Germany," 
id.  §  12,  for  "defending,  protecting,  and  securing,  the  British 
Colonies  and  plantations  in  America,"  j^.  §  13,  for  maintaining 
"his  Majesty's  navy,"  id.  5  15,  "for  paying  of  pensions  to  the 
widows"  of  deceased  officers  and  marines,  and  "towards  defraying 
the  charge  of  out-pensioners  of  Chelsea  hospital,"  id.  5  20,  "for 
defraying  the  charges  of  the  civil  establishment  of  his  Majesty's 
colony  of  West  Florida.  .  .  .  and  .  .  .  for  defraying  the  expense 
attending  general  surveys  of  his  Majesty's  dominions  in  North 
America, "  id.  §  22  (emphasis  in  original).   In  addition,  we  are 
aware  of  no  secondary  sources  that  call  this  practice  into 
question.   Thus,  a  British  bill  of  supply  might  properly  contain 
numerous  items  of  appropriation. 

Historical  evidence  also  suggests  that  the  practice  of 
combining  unrelated  matters  in  a  single  bill  occurred  with  some 
frequency,  and  gave  rise  to  considerable  controversy  and  debate. 
According  to  one  commentator: 

A  very  objectionable  course  was 
sometimes  adopted  by  the  Commons  in  the  reign 
of  Charles  II  which,  if  it  had  not  been 
subsequently  exploded,  would  have  been  a 
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blemish  in  the  constitution,  namely,  the 
practice  of  tacking  bills  of  supply,  with  an 
intention  o^  t-hcoH"  ccT.rellir.;;  the  Clown  or 
the  Lords  to  give  their  consent  to  a  bill 
which  they  might  otherwise  disapprove  of  and 
reject.   The  practice  of  tacking  indicates 
that  the  mode  of  passing  bills  between  the 
two  Houses  was  unsettled  in  the  reign  of 
Charles  II.  .  .  .    [The  practice)  survived 
the  revolution,  but  is  now  deemed 
unconstitutional . 

Amos,  The  Constitutional  History  of  England  in  the  Time  of 
Charles~II  (quoted  in  9  Cong.  Rec«  235  (1879))  (emphasis  added ) 

An  authoritative  four-volume  treatise  by  John  Hatsell  ^n 
parliamentary  practice  details  many  of  the  relevant  events. 
Hatsell' s  general  observations  on  the  subject  are  as  follows: 

It  is  much  to  be  wished  that  every  question, 
which  is  brought  either  before  the  House  of 
Lords  or  Commons,  should  be  as  simple  and  as 
little  complicated  as  possible.   For  this 
reason,  the  proceeding,  that  is  but  too  often 
practised,  of  putting  together  in  the  same 
Bill  clauses  that  have  no  relation  to  each 
other,  and  the  subjects  of  which  are  entirely 
different,  ought  to  be  avoided.   Even  where 
the  propositions  are  separately  not  liable  to 
objection  in  either  House,  the  heaping 
together  in  one  law  such  a  variety  of 
unconnected  and  discordant  subjects,  is 
unparliamentary;  and  tends  only  to  mislead 
and  confound  those  who  have  occasion  to 
consult  the  Statute  Book  upon  any  particular 
point.   But  to  do  this  in  cases  where  it  is 
known  that  one  of  the  component  parts  of  the 
Bill  will  be  disagreeable  to  the  Crown,  or  to 
the  Lords;  and  that,  if  it  was  sent  up  alone, 
it  would  not  be  agreed  to — for  this  reason, 


In  the  preface  to  his  Manual  on  Parliamentary  Practice,  Thomas 
Jefferson  refers  to  Hatsell's  work,  stating  "I  could  not  doubt 
the  necessity  of  quoting  the  sources  of  my  information,  among 
which  Mr.  Hatsell's  most  valuable  book  is  preeminent."   H.  Doc. 
No.  279,  99th  Cong.,  2d  Sess.  113  (1987). 

According  to  another  commentator,  "Hatsell's  collection  of 
parliamentary  precedents  is  the  highest  authority  in 
parliamentary  law  known  either  in  Great  Britain  or  the  United 
States,  and  the  work  from  which  Jefferson's  Manual,  or  hand-book, 
is  chiefly  compiled."   21  Cong.  Globe,  31st  Cong.,  1st  Sess.  794 
(1850)  (remarks  of  Senator  Benton). 
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and  with  a  view  to  secure  the  Royal  assent, 
or  the  concurrence  of  the  Lords,  to  tack  it 
to  a  Bill  of  Stjpply  which  the  exigencies  of 
the  Stste  r.ilcc  r.cccsscry   is  a  pio^ccilijiy 
highly  dangerous  and  unconstitutional.   It 
tends  to  provoke  the  other  branches  of  the 
legislature,  in  their  turn,  to  depart  from 
those  rules  to  which  they  ought  to  be 
restrained  by  the  long  and  established  forms 
of  Parliament;  and  can  have  no  other  effect 
than  finally  to  introduce  disorder  and 
confusion. 

3  J.  Hatsell,  Precedents  of  Proceedings  in  the  House  of  Commons 
221-22  (1818)  (emphasis  added). 

For  our  purposes,  it  is  important  that  the  practice  of 
combining  xinrelated  matters  in  a  single  bill,  however 
objectionable,  was  widely  known.   For  example,  Hatsell  quotes  a 
speech  on  the  subject  by  Lord  Chancellor  Finch  made  to  both 
houses  on  May  23,  1678,  which  admonished: 

The  late  way  of  tacking  together  several 
independent  and  incoherent  metters  in  one 
Bill,  seems  to  alter  the  whole  frame  and 
constitution  of  Parliaments,  and  consequently 
of  the  government  itself.   It  takes  away  the 
King's  negative  voice  in  a  manner,  and  forces 
him  to  take  all  or  none;  when  sometimes  one 
part  of  the  Bill  may  be  as  dangerous  for  the 
kingdom,  as  the  other  is  necessary. 

3  J.  Hatsell,  at  224  n.+.   The  difficulty  reached  such 
proportions  that  in  1702,  the  House  of  Lords  was  moved  to  adopt 
the  following  resolution,  to  be  included  among  their  standing 
orders:   "That  the  annexing  of  any  clause  or  clauses  to  a  Bill  of 
Aid  or  Supply,  the  matter  of  which  is  foreign  to,  and  different 
from,  the  matter  of  the  said  Bill  of  Aid  or  Supply,  is 
unparliamentary,  and  tends  to  the  destruction  of  the  constitution 
of  this  government."  Id.    at  218  n.+. 

Although  the  practice  of  combining  unrelated  matters  in  a 
single  bill  was  the  subject  of  much  criticism  and  recognized  to 
be  contrary  to  the  proper  constitution  and  functioning  of  the 
British  government,  it  also  appears  to  have  been  common  ground 
that  the  House  of  Commons  could  (and  often  did)  combine  such 
matters  in  a  single  bill,  and  that  the  only  recourse  of  the  House 
of  Lords  and  the  Crown  was  to  withhold  their  assent.   Given  this 
understanding,  the  Framers'  explicit  recognition  that  the  House 
of  Representatives  might  adopt  a  similar  practice  to  coerce  the 
Senate,  and  their  failure  to  adopt  a  provision  prohibiting  the 
practice  (such  as  a  constitutional  limitation  on  the  contents  of 
bills),  it  appears  that  the  Framers  believed  that  each  branch  had 
adequate  tools  at  its  disposal  to  defend  itself  against  attempts 
at  coercion  by  another. 
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D.   Colonial  Experience 

Legislation  by  the  American  Colonies  was  subject  to  review 
by  both  the  colonial  governors  and  the  Crowr    B' ''■'<■  pessef  b-- 
the  coioniaj.  legislatures  required  the  approval  of  the  governor 
in  order  to  become  laws.   After  being  enacted,  however,  colonial 
laws  were  also  sent  to  England  to  be  reviewed  by  the  Crown. 
Although  the  practice  of  the  governors  and  the  Crown  was  not 
entirely  uniform,  evidence  indicates  that  they  did  not  exercise 
an  item  veto,  but  instead  approved  or  disapproved  an  entire 
legislative  measure. 

1.   Review  of  Colonial  Legislation  by  the  Colonial 
Governors  —  Legislative  power  in  most  of  the  Colonies  was 
exercised  jointly  by  the  assembly,  the  governor's  council  and  the 
governor.   Bills  passed  by  the  assembly  and  the  governor's 
council  were  presented  to  the  governor,  who  had  an  absolute  veto 
over  them.    The  Crown  expected  the  governor  to  represent  its 
interests,  and  issued  instructions  requiring  him  to  disapprove 
certain  bills.   The  governor's  position  in  the  legislative 
process  was  supported  by  his  council,  whose  members  were  usually 
appointed  upon  his  recommendation.   _Id.  at  72. 

In  a  recent  article  in  the  Wall  Street  Journal,  Professor 
Forrest  McDonald,  an  eminent  constitutional  historian,  argues 
that  the  Framers  understood  the  veto  power  as  incorp>orating  the 
power  to  disapprove  parts  of  a  bill  because  "in  each  of  the  forms 
in  which  Americans  had  encountered  it,  the  veto  was  of  a  'line- 
item'  nature."    Professor  McDonald  cites  three  principal  uses  of 
the  veto  with  which  the  Framers  had  experience:   the  veto  of  the 
colonial  governors,  the  review  of  colonial  legislation  by  the 
Privy  Council,  and  the  veto  as  exercised  in  the  States  after 
independence.   Concerning  the  veto  of  the  colonial  governors. 
Professor  McDonald  states  that  this  veto  was  "exercised 
selectively"  to  disapprove  parts  of  a  bill  and  cites  two 
examples. 

Our  review  of  historical  materials,  however,  reveals  that 
colonial  governors  did  not  have  the  power  to  veto  parts  of  a 


Q 

See  E.  B.  Greene,  The  Provincial  Governor  in  the  English 
Colonies  of  North  America  162  (1966). 

9 

McDonald,  Line-Item  Veto;  Older  Than  Constitution.  Wall  St.  J., 
Mar.  7,  1988,  at  16,  col.  4. 

Professor  McDonald's  Wall  Street  Journal  article  does  not 
provide  any  citations  for  its  claims  or  even  its  quotes.   On 
February  20,  1988,  approximately  two  weeks  before  the  article  was 
published.  Professor  McDonald  sent  a  letter  to  Lewis  Uhler  of  the 
National  Tax-Limitation  Committee,  which  closely  tracks  the 
article  and  does  provide  sources.   We  shall  refer  to  this  letter 
at  appropriate  points. 
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bill.   Rather,  according  to  Evarts  B.  Greene's  The  Provincial 
Governor  in  the  English  Colonies  of  North  America  122  (1966),  the 
governor  "had  himself  only  a  right  of  veto  upon  appropriation 
bills  as  a  whole."    Moreover,  in  Roval  Gov'"-""'e^':  ir.  »--.cri:c 
219  iiaju;,  Leonard  Labaree  states  that  the  governor  "had  very 
little  to  do  with  bills  until  they  had  been  passed  by  the  council 
and  assembly  and  then  he  could  only  accept  or  reject  them  as  they 
stood. --^^ 

The  relationship  between  the  governor  and  the  legislative 
assemblies  also  suggests  that  the  governor  could  not  exercise  an 
item  veto.   In  their  efforts  to  resist  the  power  of  the  Crown, 
the  assemblies  sought  to  coerce  the  governor  to  approve  bills  to 
which  the  Crown  objected.   Greene  writes  that  the  assemblies 
engaged  in  the  "practice,  pursued  in  direct  defiance  of  the  royal 
instructions,  of  inserting  items  entirely  foreign  to  the  main 
body  of  the  bill,  of  attaching  legislative  riders  to  bills 
appropriating  money."    Another  commentator  states: 


In  Professor  McDonald's  letter,  he  stales  thai  "Itjhe 
authority  on  the  veto  power  of  the  colonial  governors  is  Evarts 
B.  Greene,"  and  does  not  cite  any  other  works. 

12 

Accord  Note,  Is  a  Presidential  Item  Veto  Constitution?.  96 

Yale  L.J.  838,  842-43  (1987)  ( "Unamendability  meant  that  the 

colonial  governors  and  upper  houses  had  to  accept  all  items  of 

appropriation  in  money  bills  or  reject  them  all."). 

E.  Greene,  The  Provincial  Governor  in  the  English  Colonies  of 
North  America  164  (1966).   Robert  Luce  writes  that  "[i]n  the 
colonial  assemblies  of  America  the  obnoxious  practice  [of 
combining  unrelated  subjects  in  a  single  bill]  became  familiar." 
Although  he  notes  that  some  examples  of  this  practice  were  due  to 
"indifference  or  carelessness"  or  "unf amiliarity  with  the  canons 
of  correct  law-drafting,"  he  states  that  "tt]here  is,  however, 
good  ground  for  suspicion  that  most  of  the  mischief  was 
deliberately  planned,  in  order  to  compel  the  home  authorities  to 
approve  dubious  items  attached  to  proposals  evidently  desirable 
and  important."   Indeed,  Luce  notes  that  "[w]ith  the  quarrels  of 
the  period  leading  up  to  the  Revolution,  the  colonists  resorted 
to  the  practice  with  provoking  frequency  and  bold?e-c."   R.  Luce, 
Legislative  Procedure  549-550  (1922).   In  The  Review  of  American 
Colonial  Legislation  by  the  King  in  Council  207  (1915) 
(hereinafter  "Russell,  Review  of  Colonial  Legislation"),  Elmer 
Russell  notes  the  practice  of  the  Colonies  including  "provisions 
upon  unrelated  subjects  within  the  same  enactment,"  but  places  a 
different  emphasis  upon  it  than  do  Greene  and  Luce.   Russell 
states  that  "[i]n  the  majority  of  cases  [the  practice]  was  due  to 
ignorance  or  carelessness."   Id.   However,  "[w]hen,  in  rare 
instances,  this  expedient  was  used  to  circumvent  the  [Crown],  the 
objectionable  provision  was  usually  inserted  as  a  rider  to  a 
supply  act."   Id.  at  208. 
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The  most  serious  difficulty  in  colonial 
government  vas  one  growing  out  of  the  gradual 
revolution  which  was  talcing  place  in  the 
Colonies  due  to  the  risina  cover  of  the 
assemoiies.   This  movement  had  scarcely  begun  in 
1696  when  the  Board  was  organized,  but  it 
developed  rapidly  and  was  almost  complete  by 
1765.   The  assemblies,  through  their  assumed 
power  over  what  they  chose  to  call  a  money  bill, 
were  able  to  usurp  the  chief  legislative  powers 
of  the  council  by  denying  to  that  body  the  right 
to  amend  proposed  financial  measures,  thus 
rendering  it  powerless  to  assist  the  governor  in 
carrying  out  his  instructions.  With  the  council 
eliminated  and  with  full  control  of  the  purse  in 
their  own  hands,  the  assemblies  proceeded  to 
force  the  governors  to  sign  forbidden 
legislation  and  to  strip  them  of  their  executive 
functions.   By  designating  officers  by  name  in 
the  appropriation  bills  the  assemblies  forced 
the  governors  to  appoint  such  persons  to  office 
as  were  pleasing  to  itself,  extraordinary  and 
even  ordinary  executive  duties  were  delegated  to 
committees  of  the  lower  house,  and  finally  the 
control  of  the  military  was  assumed,  so  that  the 
governors  were  reduced  to  little  more  than 
figureheads. 

0.  Dickerson,  American  Colonial  Government  1696-1765  361-362 
(1962).   If  the  governor  had  the  authority  to  veto  parts  of  a 
bill,  however,  the  devices  described  could  not  have  coerced  the 
governor. 

The  two  examples  of  an  item  veto  offered  by  Professor 
McDonald  do  not  lead  to  a  contrary  conclusion.   Professor 
McDonald  first  claims  that  the  "best  known  examples'  of  item 
vetoes  exercised  by  the  colonial  governors  "are  those  of  the 
proprietary  governors  of  Pennsylvania  and  Maryland,  who 
repeatedly  vetoed  specific  provisions  of  military  aporopriations 
bills  during  the  French  and  Indian  War  of  1756-63."     In 
McDonald's  letter  to  Lewis  Uhler,  he  cites  E.  B.  Greene's  The 
Provincial  Governor  in  the  English  Colonies  of  North  America  as 
specific  authority  for  this  claim. 

As  quoted  above,  both  Greene  and  Labaree  state  that  the 
governor  had  only  a  general  negative.   Moreover,  with  respect  to 
this  incident,  a  review  of  Greene's  book  reveals  only  the 
statement  that  during  the  period  of  the  French  and  Indian  wars, 
the  assemblies  of  Pennsylvania  and  Maryland  "passed  supply  bills 
which  included  taxes  on  the  estates  of  the  proprietors,"  and  the 


14 

McDonald,  Line-Item  Veto;  Older  Than  Constitution,  Wall  St. 

J.,  Mar.  7,  1988,  at  16,  col.  4. 
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proprietors'  "refusal,,  .  .  to  permit  such  taxes  led  to  prolonged 
and  angry  deadlocks."    E.  Greene,  The  Provincial  Governor  in 
the  English  Colonies  of  North  America  13  (1966).   This  certainly 
does  not  expressly  state  that  the  governors  had  item  veto 
authority,  nor  ooes  it  suggest  an  inference  that  they  did. 
Indeed,  to  the  extent  one  were  to  engage  in  conjecture,  the  most 
plausible  inference  is  that  the  deadlocks  were  the  result  of  the 
governor's  opposition  to  the  entire  supply  bills,  for  item  veto 
authority  would  have  permitted  him  to  approve  the  parts  of  the 
bills  of  which  he  approved. 

As  his  second  example.  Professor  McDonald  claims  that 
colonial  governors  exercised  item  veto  authority  with  respect  to 
the  appointment  of  members  of  their  councils.   McDonald  asserts 
that  the  governors  councils  were  selected  by  legislative 
enactment,  but  that  the  governors  had  "the  power  to  veto 
individual  selections,  even  though  all  choices  were  lumped 
together  on  the  same  bills."   Greene's  book  states,  however,  that 
except  for  Pennsylvania  and  Massachusetts,  council  members  were 
chosen  by  the  Crown,  usually  upon  the  recommendation  of  the 
governor.   In  Pennsylvania,  moreover,  council  members  were  chosen 
by  the  governor,  subject  to  some  participation  by  the  council 
itself,  but  not  the  assembly. 

McDonald's  claim  that  council  members  were  selected  by 
legislative  enactment  is  only  plausible  in  Massachusetts,  where 
the  council  members  were  elected  by  the  assembly  and  the  council, 
subject  to  the  governor's  veto.   Greene's  book  does  not  state 
that  the  results  of  the  elections  were  transmitted  to  the 
governor  together  as  a  single  legislative  enactment.   Even  if  the 
names  of  those  elected  were  communicated  to  the  governor  in  a 
group,  it  does  not  follow  that  the  assembly  voted  to  elect  the 
appointees  as  a  group.   Moreover,  even  if  the  assembly  did  vote 
on  appointees  collectively  rather  than  individually,  there  is  no 
reason  to  conclude  that  the  governor  possessed  an  item  veto  with 
respect  to  legislation  even  though  the  governor  often,  if  not 
always,  rejected  fewer  than  all  the  elected  candidates. 
Enactments  presenting  the  results  of  a  legislative  election  are 
quite  distinct  from  legislation  passed  in  the  form  of  bills.   In 
any  event,  whatever  its  precise  nature,  the  practice  occurred  in 
only  one  State.   Thus,  neither  example  provided  by  Professor 
McDonald  presents  evidence  of  the  existence  of  item  veto 
authority  in  the  colonial  governors  over  legislation. 


Greene  also  states  that  "during  the  years  1753-1759,"  there 
was  "a  stormy  period  of  conflict  [in  Maryland  politics)  between 
the  governor  and  the  assembly  over  supply  bills."   However, 
"during  the  six  years  there  is  no  record  of  any  veto  by  the 
governor:   all  bills  presented  to  him  were  approved,  and  this 
fact  clearly  indicates  that  obnoxious  legislation  was  blocked  by 
the  upper  house."   Id.  at  87. 
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Finally,  the  coloni-ts'  practice,  noted  above,  of  combining 
unrelated  items  in  a  single  bill  also  suggests  that  they  did  not 
understand  the  term  "Bill"  to  mean  a  legislative  measure  relating 
to  onlv  one  subject.   Doc-^te  the  Crcvr.'c  cbjccticr.  lu  laws 
containing  unrelated  provisions,  the  colonists  did  not  share  this 
understanding  of  legislation.   Rather,  as  previously  discussed, 
they  included  unrelated  subjects  in  a  single  bill  as  a  result  of 
indifference,  carelessness,  and  the  desire  to  coerce  the  crown's 
approval.   It  is  particularly  clear,  moreover,  that  the  colonists 
believed  that  items  of  appropriation  could  be  aggregated  in  a 
single  bill.   Greene  writes  that  "a  glance  at  the  statute  books 
of  almost  any  colony  will  show  that,  by  the  close  of  the  colonial 
era,  the  general  rule  consisted  in  making  detailed  appropriations 
for  short  periods  of  time."   Id.  at  122.   Our  independent  review 
of  colonial  appropriations  laws  confirms  that  the  jglonists 
aggregated  items  of  appropriation  in  a  single  law. 

In  sum,  we  are  aware  of  no  evidence  indicating  that  a 
colonial  governor  exercised  an  item  veto  with  respect  to  colonial 
legislation.   Rather,  the  uniform  practice  appears  to  have  been 
that  the^^governor  "could  only  accept  or  reject  bills  as  they 
stood. " 

2 .   Review  of   CoTonial  LeoTylgtion  by  the  Privy  Co''"ci1  — 

In  addition  to  its  authority  over  colonial  legislation  exercised 
through  the  governor.^,  the.  Crown  also  reviewed  colonial  laws 
through  the  Privy  Council.     This  review  permitted  the  Crown  to 
exercise  central  control  over  the  Colonies,  and  was  mainly 
conducted  to  ensure  the  conformity  of  colonial  laws  with  the  laws 
of  England,  to  protect  the  prerogatives  of  the  Crovn,  and  to 
further  colonial  policy. 

In  his  recent  article  in  the  Wall  Street  Journal.  Professor 
McDonald  states  that  the  "American  colonists'  most  extensive 
experience  with  a  veto  had  been  through  the  British  government's 
power  to  review  acts  passed  by  the  colonial  legislatures."   He 
writes  that  the  Board  of  Trade,  on  behalf  of  the  Crown, 
disallowed  —  "in  whole  or  in  part"  —  469  acts  passed  by  the 
Colonies.   Professor  McDonald  claims  that  the  Board  of  Trade 
"exercised  such  a  line-item  veto  many  times,"  and  cites  as  an 
example  the  alleged  item  veto  in  1764  of  a  clause  in  a 


^^  See,  e^a.,  5  New  York  Colonial  Laws  27  (passed  1770). 

L.  Labaree,  Royal  Government  in  America  219  (1930). 

1  R 

Over  the  years,  the  Privy  Council  relied  upon  numerous 

committees  and  boards  to  review,  and  make  recommendations 

concerning,  colonial  legislation.   The  most  important  of  these 

boards  was  the  Board  of  Trade,  established  in  1696.    For  ease  of 

exposition,  we  will  usually  refer  to  the  actions  of  the  Privy 

Council,  omitting  the  role  of  the  subordinate  boards,  except  when 

relevant . 
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19 
Massachusetts  revenue  act. 


The  veto  exercised  by  the  Privy  Council,  however,  differed 
in  significant  respects  from  examples  of  the  veto  power  in  the 
Colonies,  States,  and  Federal  Government.   The  Privy  Council 
generally  reviewed  laws  that  were  already  in  effect-rather  than 
approving  bills  as  part  of  the  legislative  process.    The 
Council's  review  power  therefore  did  not  strictly  involve  the 
exercise  of  a  veto,  but  was  similar  to  a  power  of  repeal. 
Moreover,  as  there  was  no  requirement  in  most  cases  that  the 
Privy  Council  review  legislation  within  any  time  period,  a 
majority  of  the  laws  reviewed  by  the  Board  of  Trade  were  never 
formally  acted  upon  by  the  Council  and  some  laws  were  reviewed 
many  years  after  their  enactment.   Russell,  Review  of  Colonial 
Legislation,  at  54.   These  distinguishing  characteristics  of  the 
veto  exercised  by  the  Privy  Council  preclude  significant  reliance 
upon  any  pajjicular  feature  of  it  as  a  model  for  the  President's 
veto  power.    While  the  Framers  were  familiar  with  the  exercise 

19 

McDonald,  Line-Item  Veto;   Older  Than  Constitution.  Wall  St. 

J.,  March  7,  1988,  at  16,  col.  4.   In  his  letter  to  Lewis  Uhler, 

Professor  McDonald  states  that  "[t3h«>  av3tbority  on  this  subiect 

is  Elmer  B.  Russell,  The  Review  of  American  Colonial  Legislation 

by  the  King  in  Council  (New  York,  Columbia  Univ.,  1915)." 

Russell's  book,  upon  which  we  also  rely  heavily,  is  based  on  a 

review  of  the  actual  vetoes  exercised  by  the  Crown,  as  described 

in  the  journals  of  the  Board  of  Trade,  located  in  the  Public 

Record  Office  in  London.   It  is  therefore  a  work  that  is 

particularly  suited  to  our  purposes.   Other  important  sources, 

however,  include  0,  Dickerson,  American  Colonial  Government 

1696  -  1765;   A  Study  of  the  British  Board  of  Trade  in  its 

relation  to  the  American  Colonies.  Political.  Industrial. 

Administrative  (1962);  L.  Labaree,  Royal  Government  in  America 

(1930). 

20 

Certain  kinds  of  colonial  legislation,  however,  were  sxispended 
from  taking  effect  until  receiving  the  approval  of  the  Crown. 
Examples  include  private  acts  and  legislation  repealing  other 
laws.   L.  Labaree,  Royal  Government  In  America  227  (1930); 
Russell,  Review  of  Colonial  Legislation,  at  214. 

21 

If,  contrary  to  our  research,  there  is  evidence  that  the  Privy 
Council  had  the  powp'  to  veto  parts  of  a  bill,  the  differences 
between  that  body  and  the  President  would  argue  against 
recognizing  a  similar  power  in  the  President.   Since  the  colonial 
laws  would  have  already  been  in  operation  and  relied  upon  by  the 
colonists,  there  would  be  an  additional  reason  to  sever  only 
those  parts  considered  objectionable  by  the  Council.   Moreover, 
the  fact  that  the  laws  were  in  operation  and  that  the  council 
exercised  the  (judicial)  power  to  reject  the  laws  as  contrary  to 
the  charters  of  the  Colonies,  would  suggest  that  the  Council  was 
exercising  a  power  analogous  to  judicial  review  rather  than  the 
veto,  permitting  the  Council  to  sever  objectionable  parts  of  the 
statute.   See  Russell,  Review  of  Colonial  Legislation,  at  227 
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of  the  Crown's  veto,  they  conferred  a  substantially  different 
veto  power  upon  the  President. 

To  the  extent  that  the  nature  of  the  Crown's  veto  is 
instructive  of  the  Framers'  understanding,  however,  examination 
of  its  use  supports  the  conclusion  that  the  President  does  not 
have  authority  to  disapprove  parts  of  a  bill.   A  review  of 
historical  materials  indicates  that,  for  the  nearly  one  hundred 
years  between  the  late  1680s  and  the  American  Revolution  —  the 
period  most  revealing  of  the  colonists'  understanding  of  the 
nature  of  a  veto  —  the  Council  never  vetoed  part  of  a 
legislative  enactment.   Although  the  Council  did  exercise  two 
item  vetoes  prior  to  that  time,  in  1665  and  1680,  these  incidents 
were  not  repeated  and  appear  to  have  been  regarded  as  isolated 
departures  from  the  rules  governing  the  exercise  of  the  Council's 
proper  review  power. 

Systematic  review  of  legislation  by  the  Privy  Council  began 
after  1660,  but  the  practice  governing  this-jeview  appears  not  to 
have  been  finalized  until  some  years  later.    Thus,  in  the  late 
1670s  the  Crown  sought  to  limit  the  power  of  the  Jamaican 
Assembly  to  approving  or  disapproving  laws  drafted  in  England. 
The  successful  resistance  of  the  Jamaican  As?«»n>i»ly  to  this 
attempt  helped  clearly  to  establish2^he  power  of  colonial 
assemblies  to  initiate  legislation. 

At  approximately  the  same  time,  the  Privy  Council  exercised 
two  item  vetoes.   In  1665,  the  Council  objected  to  a  proviso 
exempting  certain  lands  in  a  Barbados  impost  act.   The 
objectionable  clause  was  "'disallowed  and  made  void^'"  by  the 
Council,  "although  the  act  itself  they  confirmed."    Similarly, 
in  1680  the  Council  reviewed  a  Virginia  revenue  act  which 
contained  a  clause  exempting  Virginia  ships  from  the  taxes 
imposed.   Citing  the  Barbados  act  as  precedent ,2|he  Council 
confirmed  the  law  but  disallowed  the  exemption. 


(Cont.)   (Privy  Council's  review  precedent  for  power  of 
judicial  review);  0.  Dickerson,  American  Colonial  Government 
1696-1765  365  (1962 ) (same) .   We  discuss  at  greater  length  below 
why  the  availability  of  judicial  review  fails  to  support  the 
existence  of  item  veto  authority. 

^^  It  should  be  noted  that  the  Board  of  Trade  first  began  to 
review  colonial  legislation  in  1696.   Russell,  Review  of  Colonial 
Legislation,  at  44. 

^^  Review  of  Colonial  Legislation,  at  26-27;  L.  Labaree,  Royal 
Government  in  America  219-222  (1930). 

Review  of  Colonial  Legislation,  at  21. 

^^  Id.  at  31. 
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These  two  early  examples  of  the  exercise  of  an  item  veto  do 
not  appear  to  have  been  repeated.   Although  Russell  does  not 
expressly  state  that  item  vetoes  were  not  exercised  again, 
neither  he,    nor  the  other  authors  reviewed  bv^us,  mentions  any 
other  examples  of  parts  of  bills  being  vetoed.    Moreover, 
Russell  states: 

Attempts  to  impose  laws  unaltered  upon 
the  assemblies,  or  to  repeal  acts  except  in 
their  entirety  .  .  .  ,  were  a  natural 
outworking  of  the  policy  of  Charles  II.   Both 
ceased,  for  the  most  part,  with  his  reign; 
while  after  the  "Glorious  Revolution"  there 
was  a  complete  tolerance  of  the  assemblies 
and  a  fairly  scrupulous  respect  for  their 
autonomy. 

28 
Review  of  Colonial  Legislation,  at  43. 

26 

An  example  stated  by  Russell  of  the  disapproval  of  a  clause  is 

not  properly  interpreted  as  an  item  veto,  but  rather  as  the 

suspension  of  the  operation  of  a  statute.   In  discussing  several 

Virginia  laws  of  the  early  1680s  that  were  not  vetoed  but  merely 

suspended  in  operation  while  being  returned  to  the  colony  for 

reconsideration,  Russell  describes  an  act  for  "Encouragement  of 

Trade  and  Manufacture"  that  was  returned  to  Virginia  "with  an 

order  that  the  clause  fixing  the  time  of  its  enforcement  as  to 

the  landing  of  goods  and  shipment  of  tobacco  'be  immediately 

suspended.'"   We  do  not  interpret  the  suspension  of  the  act's 

effective  date  as  the  exercise  of  an  item  veto  as  much  as  the 

means  by  which  the  act  was  suspended.   Russell  explains  the 

suspension  of  these  laws  by  the  fact  that  the  acts  involved  the 

important  area  of  trade  and  were  only  to  take  effect  in  the 

future.   In  any  event,  Russell  notes  that  "the  more  legitimate 

course  [for  the  Privy  Council],  and  the  one  which  ultimately 

prevailed,  was  that  taken  in  1685,"  under  which  the  Council 

permitted  a  law  to  remain  in  force  but  instructed  the  governor  to 

propose  an  amendment  to  the  assembly.   Id.  at  42-43. 

27 

See  e.g.,  0.  Dickerson,  American  Colonial  Government  1696  - 

1765;   A  Study  of  the  British  Board  of  Trade  in  its  relation  to 

the  American  Colonies,  Political.  Industrial.  Administrative 

(1912);  L.  Labaree,  Royal  Government  in  America  (1930);  Moe,  The 

Founders  and  Their  Experience  with  the  Executive  Veto.  17  Pres. 

Stud.  Q.  413  (1987);  Note.  Is  a  Presidential  Item  Veto 

Constitutional?.  96  Yale  L.J.  838,  842  n.20  (1987)  ("The  Privy 

Council  exercised  no  item  veto  but  always  either  approved 

legislation  in  full  or  disallowed  it  in  full."). 

28 

The  proposition  that  item  vetoes  were  not  exercised  again  is 

also  supported  by  statements  made  by  Privy  Council,  discussed 

below,  that  laws  combining  unrelated  provisions  were 

objectionable  because  elimination  of  part  of  the  law  required  a 

veto  of  the  entire  enactment.   We  should  note,  however,  that 
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Russell  also  suggests  that  item  vetoes  vere  viewed 
unfavorably,  and  perhaps  as  illegitimate.    He  states: 

The  governor's  commissions  and 
instructions  —  the  nearest  approach  to  a 
fundamental  lav  in  the  royal  Colonies  — 
empowered  the  governor,  council  and  assembly, 
under  varying  restrictions,  to  make  laws 
which  should  be  subject  to  royal 
disallowance.   The  subsequent  demand  of  the 
English  authorities  that  the  Jamaica  assembly 
adopt  unaltered  acts  drafted  in  England, 
constituted  a  violation  of  a  previous 
concession  which  rendered  the  government's 
position  politically,  if  not  legally, 
untenable.   Other  acts  of  the  king  in  council 
prior  to  1696  were  contrary  to  the  fair 
implications  of  this  grant,  if  not  precluded 
by  its  express  terms.   Such,  for  example, 
were  the  disallowance  of  clauses  in  the 
revenue  acts  of  Barbadoes  and  Virginia.  .  .  . 

Id.  at  41. 

That  the  few  instances  of  item  vetoes  were  legally 
problematic  and  that  there  is  no  evidence  that  they  were  asserted 
again  suggests  that,  like  the  attempt  of  the  Crown  to  assert  the 
initiative  in  colonial  legislation,  the  two  exan^les  of  item 
vetoes  are  most  appropriately  interpreted  as  novel  attempts  of 
the  Crown  to  control  colonial  assemblies  made  prior  to  the  firm 
establishment  of  rules  allocating  authority  between  colonial 
legislatures  and  the  Cro%m.    Under  this  interpretation  of  the 
historical  evidence,  the  subsequent  practice  of  the  Crown  \intil 

2fi 

(Cont.)   there  are  statements  in  Russell's  book  that  are  to 

some  extent  ambiguous,  and  could  possibly  be  poorly  articulated 

references  to  item  vetoes.  For  example,  R\issell  writes  that  a 

committee  of  the  Privy  Covincil  took  exception  to  a  provision  in 

the  bill  of  rights  passed  by  the  first  assembly  of  New  York.  Id. 

at  140;  see  also  id.  at  IBS.   Although  we  believe  that  the  best 

interpretation  of  this  statement  is  not  as  a  reference  to  an  item 

veto,  but  rather  as  an  explanation  of  the  grounds  for  the  Privy 

Council's  opposition  to  the  enactment  as  a  whole,  we  mention  it 

in  the  interest  of  thoroughness. 

In  the  case  of  the  item  veto  of  Virginia's  revenue  exemption, 
Russell  asserts  that  although  the  partial  disallowance  of  the  act 
did  not  violate  the  immediate  instructions  from  the  Crown  to  the 
colonial  governor,  that  the  Crown  "nevertheless  felt  the  weakness 
of  their  position  is  shown  by  the  care  with  which  they  cited  the 
Barbados  act  as  a  precedent.*  Id.  at  31. 

^°  See 'Note,  Is  a  Presidential  Item  Veto  Constitutional?.  96  Tale 
L.J.  838,  842  n.20  (1987). 
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the  American  Revolution  constitutes  a  significant  precedent  for  a 
veto  power  that  may  be  exercised  only  with  respect  to  an  entire 
legislative  enactment. 

While  there  is  no  evidence  that  the  Crown  engaged  in  the 
practice  of  vetoing  parts  of  a  bill,  Russell's  book  describes  the 
Crown's  use  of  its  power  to  veto  an  entire  law  as  a  means  of 
inducing  the  colonial  legislatures  to  remove  objectionable 
provisions.   This  was  accomplished  in  two  different  ways. 
Instead  of  making  a  recommendation  of  confirmation  or 
disallowance  to  the  Privy  Council,  the  Board  of  Trade  might 
permit  a  law  containing  some  objectionable  provisions  to  "lye  by 
probationary."  The  law  would  be  "allowed  to  stand  provisionally 
while  the  governor  either  was  instructed  to  procure  an  amendment 
remedying  its  defects,  or, to  obtain  the  repeal  of  the  old  law  and 
the  enactment  of  a  new."    Alternatively,  the  Board  of  Trade 
"sometimes  secured  the  same  result  [as  permitting  a  law  to  lye  by 
probationary]  by  disallowing  the  law  and  stating  specifically  in 
an  instruction  the  modifications  which  would  serve  to  make  it 
acceptable  to  the  government."   Id.  at  91. 

The  one  example  of  an  item  veto  cited  by  Professor  McDonald 
did  not  involve  en  item  veto,  but  instead  involved  an  attempt  by 
the  Board  of  Trade  to  secure  an  amendment  upon  a  threat  of 
vetoing  the  entire  law.   In  discussing  the  Board  of  Trade's  power 
to  permit  a  law  to  "lye  by  probationary,"  Russell  discvisses  the 
very  example  cited  by  Professor  McDonald.   According  to  Russell: 
"A  Massachusetts  act  of  1764,  for  example,  the  Board  found 
objectionable  'in  no  other  respect  .  .  .  than  as  it  directs  a 
double  Impost  .  .  .  for  all  goods  .  .  .  imf>orted  by  inhabitants 
of  other  Colonies.'   They  accordingly  proposed  'an  instruction  to 
the  Governor  for  procuring  the  amendment  of  this  particular 
clause.'"   Id.  at  55  (ellipsis  in  original). 

Id.  at  55.  Russell  states  that  "[i]n  some  cases  it  was  stated 
that,  if  the  request  for  an  amendment  were  not  complied  with,  the 
act  would  be  immediately  disallowed."   Id. 

32 

Dickerson  also  discusses  the  Board's  use  of  its  power  to 

disapprove  an  entire  law  to  induce  the  Colonies  to  amend  their 

laws.   See  Dickerson,  supra .  at  232;  237  n.538;  243  n.556;  245  t 

263. 

Another  piece  of  evidence  suggested  by  Professor  McDonald  may 
also  be  explained  as  an  instance  of  the  Council's  practice  of 
using  its  power  to  disapprove  an  entire  enactment  to  induce  the 
colonial  legislators  to  alter  parts  of  it.   In  his  Wall  Street 
Journal  article.  Professor  McDonald  states  that  the  Board  of 
Trade  "[i]n  1702  .  .  .  declared  its  basic  policy:   Bills  'might 
be  altered  in  any  part  thereof.'"  We  have  not  found  this 
proposition  in  Russell's  book,  but  we  did  find  a  similar 
statement.   In  discussing  the  practice  of  some  Colonies  of 
submitting  bills  to  the  Crown  for  prior  approval  rather  than 
including  a  suspension  clause  in  the  law,  Russell  states  that 
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The  mechanisms  employed  by  the  Crown  for  preventing 
objectionable  measures  in  otherwise  acceptable  legislation  are 
analogous  to  powers  that  the  Constitution  clearly  confers  on  the 
President.   If  the  President  objects  to  objectionable  provisions 
in  a  law,  he  may  "return  it,  with  his  Objections  to  that  House  in 
which  it  shall  have  originated,  who  shall  enter  the  Objections  at 
large  on  their  Journal."   U.S.  Const,  art.  I,  sec.  7,  cl.  2. 
Similarly,  the  President  may  warn  Congress  before  passage  of  a 
bill  that  it  will  be  vetoed  if  objectionable  provisions  are 
included.   This  suggests  that  if  the  Framers  relied  on  any 
aspects  of  the  Crown's  power  to  review  colonial  legislation,  it 
was  its  power  to  induce  amendments  of  a  law  through  the  threat  of 
a  veto. 

The  Crown's  power  to  veto  an  entire  act  was  also  used  to 
enforce  formal  requirements  on  laws  passed  by  the  Colonies.   The 
Crown  believed  that  "each  separate  act  should  deal  with  but  one 
subject,  and  contain  no  clause  foreign  in  its  title."   Russell, 
Review  of  Colonial  Legislation,  at  87.   The  Colonies  nonetheless 
included  "provisions  upon  unrelated  subjects  within  the  same 
enactment."   Id.  at  207.   The  Crown's  response  to  these 
practices,  however,  was  to  veto  the  entire  measure.   Thus, 
"zttempts  cf  the  assemblies  lO  r€-enact  English  statutes,  or  to 
declare  the  laws  of  England  wholly  or  partially  in  force,  were 
discouraged,  lest  they  operate  ...  to  deprive  the  crown  of  its 
right  to  veto  each  individual  enactment."   Id.  at  120.   A  Mew 
York  law  extending  several  acts  of  Parliament  to  the  colony 

was  disallowed,  although  it  introduced 
nothing  in  itself  objectionable,  because  it 
did  not  seem  fitting  that  laws  should  'be 
adopted  in  Cumulo,  and  that,  too,  without 
stating  more  of  the  acts  than  the  titles  and 
sections  adopted.   [This]  deprives  both  the 
Crown  and  the  Governor  of  that  distinct 
approbation  or  disapprobation  that  is 
essential  to  the  constitution  of  the 
Province. 


(Cont.)   "[tlh'-'ugh  such  bills  were  approved,  amendments  were 
sometimes  suggested  by  the  Board.   In  1704  they  considered  the 
draft  for  a  revision  of  the  laws  of  Virginia  prepared  by  the 
governor  and  a  committee  of  the  council,  and  suggested  many 
changes  to  be  made  before  its  final  enactment."   In  a  footnote, 
Russell  writes  that  the  "Board  informed  the  attorney  and 
solicitor  that  these  bills  might  'be  altered  in  any  part  thereof 
as  Bills  transmitted  from  Ireland.''^"^'   Id.  at  92  t   n.3  (emphasis 
added).   We  do  not  believe  that  this  is  a  statement  by  the  Board 
that  it  had  the  authority  to  veto  parts  of  bills,  but  rather  an 
assertion  of  the  Board's  power  to  condition  prior  approval  of  a 
bill  on  alteration  of  the  bill. 
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Id.  at  140  (brackets  in  original).  Moreover,  one  of  the  reasons 
stated  by  the  Crovn  for  objecting  to  unrelated  provisions  in  an 
act  was  that  the  elimination  of  part  of  the  act  required  a  veto 
of  the  entire  measure: 

In  1695  the  committee  [of  the  Privy  Council] 
complained  that  diverse  acts  of  Massachusetts 
vere  'joined  together  under  ye  same  title, 
whereby  it  has  been  necessary  for  the 
repealing  of  such  of  them  as  have  not  been 
thought  fit  to  be  confirmed  to  vacate  such 
others  as  have  been  comprehended  under  such 
titles." 

Id.  at  207.   Thus,  even  though  the  Crown  believed  that  laws 
containing  unrelated  provisions  burdened  its  power  to  veto,  it 
did  not  attempt  to  exercise  its  veto  over  only  part  of  these 
laws.   Rather,  the  generally  accepted  view  required  the  Crown  to 
reject  the  entire  piece  of  legislation. 

In  conclusion,  to  the  extent  that  the  Privy  Council's  review 
of  colonial  legislation  supports  any  interpretation  of  the 
President's  veto  power,  it  is  that  the  constitutional  provisions 
enabling  the  President  to  threaten  to  veto,  or  to  veto,  an  entire 
legislative  measure  are  his  only  legitimate  response  to  bills 
containing  objectionable  or  unrelated  provisions. 

E.   Experience  of  the  States  from  1776  to  1789 

We  have  also  sought  to  review  the  experience  of  the  States 
during  the  period  between  the  Declaration  of  Independence  and 
ratification  of  the  Federal  Constitution.   During  that  period, 
only  the^constitutions  of  Massachusetts  and  New  York  provided  for 
vetoes.    The  experience  of  these  two  States,  however,  is 
particularly  important.   Both  States'  constitutions  provided  for 
a  strong  executive, «and  were  relied  on  as  models  by  the  Federal 
Co.-ivention  of  1787.'"  Exercise  of  the  veto  in  these  States, 
moreover,  represents  the  most  recent  and  proximate  example  of  the 
veto  power  kno*m  to  the  Framers,  and  the  only  example  of  a  veto 
that  had  been  drafted  and  adopted  by  Americans.  Finally,  a 
comparison  of  the  veto  provisions  in  these  State  constitutions 
with  article  I,  section  7,  clause  2,  of  the  United  States 
Constitution  suggests  that  the  delegates  to  the  Philadelphia 
Convention  used  the  Mew  York,  and  particularly  the  Massachusetts, 


34 

South  Carolina's  temporary  constitution  of  1776  provided  the 

State  president  and  commander-in-chief  with  an  absolute  veto  on 
legislation.  The  permanent  constitution  of  1778,  however,  did 
not  include  the  veto  power.  See  generally,  J.  Kallenbach,  The 
American  Chief  Executive  24  (1966). 

J.  Kallenbach,  The  American  Chief  Executive  32-33  (1966). 
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provisions  as  models  in  drafting  the  federal  veto  provision 

Article  III  of  the  New  York  State  Constitution  of  1777 
provides: 

And  whereas  laws  inconsistent  with  the  spirit 
of  this  constitution,  or  with  the  public 
good,  may  be  hastily  and  unadvisedly  passed: 
Be  it  ordained,  that  the  governor  for  the 
time  being,  the  chancellor,  and  the  judges  of 
the  supreme  court,  or  any  two  of  them, 
together  with  the  governor,  shall  be,  and 
hereby  are,  constituted  a  council  to  revise 
all  bills  about  to  be  passed  into  laws  by  the 
legislature;  and  for  that  purpose  shall 
assemble  themselves  from  time  to  time,  when 
the  legislature  shall  be  convened;  for  which, 
nevertheless,  they  shall  not  receive  any 
salary  or  consideration,  under  any  pretence 
whatever.   And  that  all  bills  which  have 
passed  the  senate  and  assembly  shall,  before 
they  become  laws,  be  presented  to  the  said 
council  for  their  rev i sal  and  consideration; 
and  if,  upon  such  revision  and  consideration, 
it  should  appear  improper  to  the  said 
council,  or  a  majority  of  them,  that  the  said 
bill  should  become  a  law  of  this  State,  that 
they  return  the  same,  together  with  their 
objections  thereto  in  writing,  to  the  senate 
or  house  of  assembly  (in  whichsoever  the  same 
shall  have  originated)  who  shall  enter  the 
objections  sent  do%m  by  the  council  at  large 
in  their  minutes,  and  proceed  to  reconsider 
the  said  bill.   But  if,  after  such 
reconsideration,  two-thirds  of  the  said 
senate  or  house  of  assembly  shall, 
notwithstanding  the  said  objections,  agree  to 
pass  the  same,  it  shall,  together  with  the 
objections,  be  sent  to  the  other  branch  of 
the  legislature,  where  it  shall  also  be 
reconsidered,  and,  if  approved  by  two- thirds 
of  the  members  present,  shall  be  a  law. 

And  in  order  to  prevent  any  unnecessary 
delays,  be  it  further  ordained,  that  if  any 
bill  shall  not  be  returned  by  the  council 
within  ten  days  after  it  shall  have  been 
presented,  the  same  shall  be  a  law,  unless 
the  legislature  shall,  by  their  adjournment, 
render  a  return  of  the  said  bill  within  ten 
days  impracticable;  in  which  case  the  bill 
shall  be  returned  on  the  first  day  of  the 
meeting  of  the  legislature  after  the 
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In  his  article  in  the  Wall  Street  Journal.  Professor 
McDonald  refers  to  the  examples  of  Massachusetts  and  New  York  for 
support.   Although  Professor  McDonald  states  that  the 
"phraseology  of  the  [veto]  provision"  in  Massachusetts  as  the 
power  of  "revisal"  suggests  that  the  veto  "could  be  exercised 
selectively,"  he  notes  that  "we  cannot  be  sure  because  no 
governor  exercised  it  before  1787."  Professor  McDonald  states, 
however,  that  the  very  first  exercise  of  the  veto  in  New  York 
"established  the  precedent  that  it  could  (be  used  to]  reject 


36 


(Cont.)   expiration  of  the  said  ten  days. 


The  Massachusetts  Constitution  of  1780,  Chap.  I,  sec.  1,  art.  2, 
states: 

No  bill  or  resolve  of  the  senate  or  house  of 
representatives  shall  become  a  law,  and  have 
force  as  such,  until  it  shall  have  been  laid 
before  the  governor  for  his  revisal;  anrt  if 
he,  upon  such  revision,  approve  thereof,  he 
shall  signify  his  approbation  by  signing  the 
same.   But  if  he  have  any  objection  to  the 
passing  of  such  bill  or  resolve  he  shall 
return  the  same,  together  with  his  objections 
thereto,  in  writing,  to  the  senate  or  house 
of  representatives,  in  whichsoever  the  same 
shall  have  originated,  who  shall  enter  the 
objections  sent  down  by  the  governor,  at 
large,  on  their  records,  and  proceed  to 
reconsider  the  said  bill  or  resolve;  but  if, 
after  such  reconsideration,  two-thirds  of  the 
said  senate  or  house  of  representatives 
shall,  notwithstanding  the  said  objections, 
agree  to  pass  the  same,  it  shall,  together 
with  the  objections,  be  sent  to  the  other 
branch  of  the  legislature,  where  it  shall 
also  be  reconsidered,  and  if  approved  by  two- 
thirds  of  the  members  present,  shall  have  the 
force  of  law;  but  in  all  such  cases,  the  vote 
of  both  houses  shall  be  determined  by  yeas 
and  nays;  and  the  names  of  the  persons  voting 
for  or  against  the  said  bill  or  resolve  shall 
be  entered  upon  the  public  records  of  the 
commonwealth. 

And  in  order  to  prevent  unnecessary  delays, 
if  any  bill  or  resolve  shall  not  be  returned 
by  the  governor  within  five  days  after  it 
shall  have  been  presented,  the  same  shall 
have  the  force  of  law. 
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particular  clauses  as  well  as  vhole  bills." 

The  experience  of  New  York  State  does  not  support  the 
existence  of  an  item  veto.   Until  1822,  a  Council  of  Revision, 
composed  of  the  governor,  justices  of  the  State  supreme  court  and 
the  chancellor  of  equity,  exercised  the  veto  power  in  New  York. 
Although  Professor  McDonald  cites  the  first  veto  of  the  Council 
of  Revision  as  an  example  of  the  exercise  of  an  item  veto,  a 
review  of  that  veto  reveals  the  Council  did  not  disapprove  part 
of  a  bill.   In  fact,  the  Council  rejected  the  bill  as  a  whole, 
objecting  in  its  veto  message  to  certain  of  its  provisions. 

The  Council  of  Revision  exercised  its  first  veto  on  February 
4,  1778,  by  rejecting  a  bill  entitled,  "An  act  requiring  all 
persons,  holding  offices  or  places  under  the  Government  of  this 
State,  to  take  the  oaths  therein  prescribed  and  directed."   The 
Council  objected  to  the  bill  on  various  grounds,  and  returned  it 
to  the  Senate,  where  it  "was  passed  again  with  various 
amendments,  and  became  a  law  ...  on  the  5th  of  March,  1778." 
C.  Lincoln,  State  of  New  York,  Messages  of  the  Governors  21 
(1909).   Lincoln's  book,  compiling  the  messages  of  the  Council, 
states: 

Tiie  possible  effect  of  a  vero  on  the  powers 
of  the  Legislature  was  considered  by  the 
Senate  on  this  occasion,  and  while  consenting 
to  an  amendment  to  obviate  the  objections 
presented  by  the  Council  of  Revision,  the 
Senate  declared  that  neither  the  concession 
hereby  made  to  the  Council's  objection,  "nor 
the  amendment  aforesaid  to  be  thereon  made, 
shall  be  drawn  into  precedent;  so  as  in  any 
wise  to  impeach,  impair,  or  diminish  the 
freedom  of  legislation  vested  in  this  Senate 
by  the  Constitution." 

Id.   Thus,  it  appears  clear  that  the  Council  vetoed  the  entire 
bill,  and  it  was  only  after  the  legislature  acquiesced  in  the,- 
Council's  views,  that  the  bill  was  approved  and  became  a  law. 
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McDonald,  Line-Item  Veto;   Older  Than  Constitution.  Wall  St. 

J.,  Mar.  7,  1988,  at  16,  col.  4. 

38 

One  objection  made  by  the  Council  was  that  the  Oath  of  office 

prescribed  for  Sheriffs  and  Under-sheriffs  should  not  impose  a 
"prohibition  to  the  taking  [of]  undue  fees"  merely  for  certain 
services,  "but  ought  to  extend  to  all  acts  which  sheriffs,  or 
under-sheriffs,  are  bound  ...  to  perform."   Lincoln,  at  22. 
The  bill  that  was  passed  into  law  was  amended  to  take  account  of 
this  objection  by  inserting  in  the  Oath  of  office  that  Sheriffs 
or  Under-sheriffs  should  not  take  undue  fees  "for  any  other 
service  whatsoever,  in  [the]  said  office  of  sheriff  (or  under- 
sheriff  ...)."   1778  N.Y.  Laws  14. 
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Rather  than  providing  an  example  of  an  item  veto,  then,  the  first 
veto  of  the  Council  of  Revision  demonstrates  how  the  power  to 
veto  an  entire  enactment  may  be  used  to  induce  the  legislature  to 
modify  objectionable  portions  of  a  bill. 

A  review  of  the  history  of  the  Council  of  Revision  also 
reveals  no  evidence  that  the  Council  exercised  an  item  veto  at 
any  other  time.   Prescott  and  Zimmerman's  review  of  the  vetoes 
exercised  by  the  Council  of  Revision  does  not  mention  a  single 
instance  in  which  part  of  a  bill  was  vetoed,  but  the  article  does 
note  examples  of  entire  bills  that  were  vetoed  because  the 
Council  objected  to  particular  provisions. 

Moreover,  the  veto  provision  of  the  Massachusetts 
Colistitution  provides  no  evidence  that  the  Framers  intended  the 
President  to  have  item  veto  authority.   First,  although  the 
provision  in  the  Massachusetts  Constitution  conferring  veto  power 
upon  the  governor  uses  the  terms,  "revision,"  and  "revisal,"  this 
does  not  suggest  that  the  Governor  of  Massachusetts  could 
exercise  an  item  veto.    While  the  term,  "revision,"  and  its 
variants,  "revise"  and  "revisal,"  today  imply  the  act  of 
correcting  or  altering  an  original,  two  centuries  ago  these  terns 
roea^t  either  the  act  of  (l^gSimply  reviewing  something  or  (2) 
reviewing  and  amending  it.     It  seems  clear  that  the  Framers  of 
the  Massachusetts  Convention  used  the  term  "revision"  in  the 
former  sense  because  the  veto  provision  makes  sense  as  a  whole 
only  with  this  understanding  of  the  term.   The  provision 
provides,  in  relevant  part,  that  "No  bill  .  .  .  shall  become  a 
law  .  .  .  until  it  shall  have  been  laid  before  the  governor  for 
his  revisal;  and  if  he,  upon  such  revision,  approve  thereof  he 
shall  signify  his  approbation  by  signing  the  same.   But  if  he 
have  any  objection  to  the  passing  of  such  bill,"  he  is  to  return 
the  bill  and  his  objections  to  the  legislature.  Massachusetts 
Const,  chapt.  I,  sec.  1,  art.  2  (emphasis  added).   If  "revise"  is 
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The  Council  of  Revision  and  the  Veto  of  Legislation  in  New 
York  State;   1777-1822  53,  (Occasional  Paper  1972).   The  authors 
note  the  veto  in  1815  of  an  appropriations  bill  that  "contained  a 
rider  providing  a  new  apportionment  of  senate  districts."  After 
the  veto  was  sustained,  the  "appropriations  act  minus  the  rider 
was  enacted  on  the  day  of  the  final  adjournment."   Id. 
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The  1828  version  of  Webster's  American  Dictionary,  defines 
"revision"  as  "[t]he  act  of  reviewing;  review;  re-examination  for 
correction."  The  verb  "revise"  has  two  meanings:   "1.  To  review; 
to  re-examine;  to  look  over  with  care  for  correction  ...  2.  To 
review,  alter  and  amend."  N.  Webster,  An  American  Dictionary  of 
the  English  Language  (1828). 

The  first  meaning  is  consistent  with  Samuel  Johnson's 
earlier,  and  authoritative,  dictionary,  which  defines  "Revisal" 
simply  as  "Review;  reexamination."   S.  Johnson,  A  Dictionary  of 
the  English  Language  (2d  ed.  1756).   Similarly,  the  definition  of 
"Revision"  is  listed  as  "Review."   Id. 
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interpreted  to  mean  alteration,  then  the  clause  provides  the 
governor  with  the  power  to  alter  bills,  and  denies  the 
legislature  the  opportunity  to  override  the  altered  bills.   The 
legislature  may,  however,  override  the  Governor's  veto  (i.e., 
rejection  without  modification)  of  the  entire  bill.   To  avoid 
this  obviously  incorrect  interpretation  of  the  Massachusetts  veto 
provision,    the  terms  "revision"  and  "revisal"  must  be 
understood  to  mean  only  the  power  to  review. 

Moreover,  even  if  the  power  of  "revision"  was  intended  to 
permit  the  Governor  of  Massachusetts  to  modify  bills,  the 
President  would  not  possess  this  power.   Early  versions  of 
article  I,  section  7,  clause  2  did  use  the  term  "revision,"  but 
the  Framers  ultimately  adopted  the  clause  without  it.     The 
Framers  did  not  state  that  the  President  had  the  power  of 
revision,  but  merely  that  he  could  "approve"  or  "not"  the  bills 
presented  to  him.   Thus,  arguments  based  on  the  power  of  revision 
cannot  be  vsed   to  provide  the  President  with  item  veto 
authority. 

In  conclusion,  the  history  of  the  veto  power  in  the  States 
of  Massachusetts  and  Kew  York  prior  to  the  adoption  of  the 
Constitution  reveals  that  item  veto  authority  was  not  exercised. 
In  our  view,  this  is  a  significant  historical  precedent,  which 
constitutes  persuasive  evidence  that  the  Framers  did  not  intend. 
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The  overall  structure  of  the  veto  provision  in  the  New  York 

Constitution  of  1777  (as  well  as  that  of  early  versions  of  the 

veto  clause  proposed  at  the  Philadelphia  Convention)  indicates 

that  the  term  should  also  be  given  the  meaning  "review"  in  these 

provisions. 

42 

Although  Professor  McDonald  states  that  the  Governor  failed  to 

exercise  a  veto  prior  to  adoption  of  the  United  States 

Constitution,  experience  in  Massachusetts  in  the  years  following 

adopting  of  the  United  States  Constitution  would  also  have 

provided  evidence  of  the  meaning  of  the  Massachusetts  veto 

provision  to  the  Framers.   The  veto,  however,  was  not  exercised 

in  Massachusetts  until  after  the  governor  was  inaugurated  in 

1825.   See  A.  Kevins,  The  American  States  During  and  After  the 

Revolution  1775-1789  182  (1969). 

*  Madison's  Notes,  at  388.   It  should  also  be  ».oi.ed  that  there 
is  no  suggestion  in  the  debates  that  the  power  of  revision  would 
permit  modification  of  a  bill. 

In  addition  to  the  evidence  of  vetoes  exercised  under  the 
Massachusetts  and  New  York  constitutions,  it  should  be  noted  that 
the  legislatures  in  both  States  passed  appropriations  bills  that 
aggregated  individual  items.   Therefore,  it  cannot  be  argued  that 
the  term  "Bill"  was  understood  to  mean  a  single  item  of 
appropriation. 
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or  even  implicitly  assume,  that  the  veto  power  included  the 
authority  to  disapprove  parts  of  a  bill. 

P.   Post-Ratification  Experience 

In  this  section,  we  review  the  historical  practices  of 
Congress  and  Presidents  as  related  to  the  question  of  whether  the 
Constitution  adopts  a  limited  definition  of  the  term  "Bill.*   On 
balance,  the  evidence  indicates  that  the  Framers  did  not  intend 
to  limit  the  contents  of  a  bill.  The  early  historical  practice 
of  Congress  was  to  pass  bills  containing  numerous  items  of 
appropriation.   Although  Congress  did  not  begin  the  practice  of 
aggregating  unrelated  matters  in  a  single  bill  until  the  Civil 
War,  since  that  time  it  has  occurred  regularly.   Moreover, 
although  Presidents  have  exercised  the  veto  power  differently, 
they  have  been  unanimous  in  the  view  that  they  were  without 
authority  to  approve  or  disapprove  parts  of  a  bill. 

1.  Appropriations  —  A  review  of  appropriations  bills 
passed  by  the  First  Congress  reveals  that  nxjmerous  items  were 
included  within  a  single  appropriations  bill.   For  example,  on 
March  26,  1790,  Congress  passed  "An  Act  making  appropriations  for 
the  support  of  government  for  the  year  one  thousand  seven  hundred 
and  ninety."   See  1  Stat.  104  (1790).   Among  other  things,  the 
act  contains  appropriations  for  the  payment  of  pensions,  for 
building  a  lighthouse  on  Cape  Henry  in  Virginia,  for  funding  the 
Department  of  War,  for  the  expenses  of  the  late  office  of  foreign 
affairs,  for  the  services  and  office  expenses  of  Roger  Alden,  and 
for  the  services  of  Jehoiakim  M'Tolcsin  as  an  interpreter  and 
guide.   This  bill  was  by  no  means  unusual,  and  the  statute  books 
are  replete  with  additional  examples.   Moreover,  we  are  aware  of 
no  debates  in  Congress  questioning  this  practice  at  the  time. 
Thus,  to  the  extent  that  the  current  commentators  suggest  that  a 
bill  may  not  contain  more  than  one  item  of  appropriation,  their 
claims  are  contradicted  by  the  highly  probative  and  consistent 
practice  of  Congress  since  its  inception;  and,  as  we  have  already 
explained,  the  text  of  the  Constitution  forecloses  finding  item 
veto  authority  in  the  President  through  any  route  other  than  an 
interpretation  of  the  term  "Bill." 

2.  George  Washington  —  This  understanding  of  the  veto 
clauses  also  appears  to  have  been  held  by  President  Washington. 
During  his  first  term,  Washington  discussed  in  a  letter  why  he 
approved  "many  Bills  with  which  [his]  Judgment  is  at  variance." 
President  Washington  explained:   "From  the  nature  of  the 
Constitution,  I  must  approve  all  the  parts  of  a  Bill,  or  reject 
it  in  toto."   33  Writings  of  George  Washington  96  (1940). 
Although  Washington  was  never  presented  with  an  appropriations 
bill  with  substantive  riders,  the  fact  that  he  was  presented  with 
appropriations  bills  containing  multiple  items  suggests  his 
belief  that  he  did  not  have  authority  to  veto  individual  items  of 
appropriation. 


-  38  - 


161 

197 

3.   Subsequent  Congressional  Practice  —  The  meaning  to  be 
drawn  from  Congress'  practice  concerning  the  inclusion  in  a 
single  bill  of  unrelated  substantive  provisions  and  substantive 
riders  on  appropriations  bills  is  more  equivocal.   It  does  not 
appear  that  substantive  legislation  was  passed  by  both  houses  and 
presented  to  the  President  as  part  of  an  appropriations  bill  for 
the  first  seventy  years  following  the  Constitution's  adoption. 
Attempts  to  vary  from  this  practice  were  met  with  significant 
skepticism  and  debate  in  Congress,  which  we  briefly  describe 
below. 

The  issue  of  combining  unrelated  provisions  was  discussed  in 
the  Senate  in  1850  when  Senator  Benton  moved  that  the  Committee 
of  Thirteen  be  instructed  not  to  tack  any  other  bill  or  foreign 
matter  to  the  bill  admitting  California,  as  a  State.   Senator 
Benton  introduced  the  following  resolution: 

That  the  said  committee  be  instructed  to 
report  separately  upon  each  different  subject 
reported  to  it;  and  that  the  said  committee 
tack  no  two  bills  of  different  natures 
together,  nor  join  in  the  same  bill  any  two 
or  more  subjects  which  are  in  their  nature 
foreign,  incoherent,  or  incongruous  to  each 
other. 

Cong.  Globe,  31st  Cong.,  1st  Sess.  793  (1850).   Senator  Benton 
cited  authority  for  the  proposition  that  in  the  British  system  it 
was  considered  unparliamentary  to  tack  unconnected  bills,  and 
admonished  that  "the  evil  of  joining  incongruous  measures 
together  by  one  House,  to  coerce  the  assent  of  the  other,  or  the 
approval  of  the  President  ...  is  just  the  same."   Id.  at  794. 
Although  the  bill  in  question  was  not  an  appropriations  bill. 
Senator  Benton  cited  the  parliamentary  law  of  Great  Britain  in 
support  of  his  motion.   Discussing  the  British  distinction 
between  the  tacking  of  substantive  riders  to  appropriations  bills 
and  the  tacking  of  unrelated  substantive  provisions  to  each 
other.  Senator  Benton  observed: 

The  case  before  the  Senate  is  not  that 
of  a  tax  or  appropriation  bill:   if  it  was, 
the  British  argument  of  unconstitutionality 
and  danger  to  the  country  would  equally 
apply;   for,  by  our  Constitution,  the  House 
of  Representatives  has  the  exclusive 
constitutional  right  to  originate  such  bills; 
and  to  thwart  or  impede  them,  by  tacking  on 
extraneous  amendments  in  this  body,  would  be 
to  impede  the  free  working  of  the 
Constitution;  and,  in  the  case  of 
disagreement  between  them,  might  deprive  the 
Government  of  the  support  necessary  to  its 
existence. 
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Cong.  Globe,  31st  Cong.,  1st  Sess.  794  (1850). 

It  is  important  for  our  purposes  to  emphasize  that  Senator 
Benton's  remarlcs  were  not  addressed  to  what  constitutes  a  "Bill" 
for  constitutional  purposes.  Rather,  he  appears  to  have  shared 
the  Framers'  concern  that  one  house  might  tack  together  two 
unrelated  matters  in  a  single  bill.  Senator  Benton's  objection 
was  a  different  one:   the  tacking  of  unrelated  matters  together 
would  prevent  all  "part[s]  of  the  legislative  power  [from  acting] 
freely  and  fairly  —  neither  the  individual  members  of  the  two 
Houses,  nor  the  Houses  collectively,  nor  the  President  himself. 
This  would  be  destructive  to  all  fair  and  wise  legislation."  id. 
at  796.   Thus,  Senator  Benton  considered  tacking  to  be 
objectionable  precisely  because  he  believed  that  the  President's 
only  recourse  was  to  veto  the  whole,  stating: 

If  the  two  Houses  shall  agree  in  the 
conjunction,  the  President  may  not,  and  may 
see  cause  for  a  veto  in  one  part,  and  not  in 
the  other;  but  must  disapprove  all,  in  order 
to  get  rid  of  the  objectionable  part. 

Id. 

Confrontation  with  the  House  and  the  President  was  avoided 
when  the  Senate  tabled  Senator  Benton's  resolution  as  premature 
and  the  Compromise  of  1850  permitted  the  bill  admitting 
California  to  be  passed  without  the  inclusion  of  unrelated 
matters. 

The  question  arose  again  in  1856  when  the  Republican- 
controlled  House  attached  to  the  army  appropriations  bill  a  rider 
prohibiting  the  employment  of  the  United  States  military  to 
execute  the  laws  passed  by  the  Ran^sas  territorial  legislature. 
See  Cong.  Globe,  34th  Cong.,  1st  Sess.  app.  1089  (1856).   The 
debate  focused  primarily  on  the  validity  of  those  laws,  although 
some  senators  viewed  the  act  of  tacking  on  the  rider  as 
"revolutionary,"  again  citing  parliamentary  precedent.  E.g. . 
id.  at  1103  (Mr.  Hunter).   Other  Senators  viewed  the  rider  as 
merely  a  condition  on  the  expenditure  of  funds  appropriated  by 
the  bill.   E^a.,  id.  at  1107  (Mr.  Seward).   The  Senate  refused  to 
agree  to  inclusion  of  the  rider  and  the  Congress  adjourned 
without  enacting  appropriations  for  the  army. 

*•  The  Civil  War  Period  --  By  the  time  of  the  Civil  War, 
however,  sxibstantive  measures  were  frequently  passed  and 
presented  to  the  President  as  "riders"  on  appropriations  bills. 
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An  earlier  attempt  to  tack  unrelated  bills  had  occurred  in 
1820  when  the  Senate  tacked  its  bill  admitting  Missouri  as  a 
slave  State  to  the  bill  admitting  Maine.   After  the  House 
protested,  a  compromise  was  worked  out,  and  the  bills  were  passed 
separately. 
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The  Republicans'  control  of  both  Congress  and  the  White  House,  as 
veil  as  the  necessity  of  quick  action,  may  account  for  the 
commencement  of  the  practice.   By  1867,  however.  Congress  and  the 
President  were  frequently  at  odds,  primarily  over  Reconstruction. 
In  that  year,  the  Radical  Republicans  in  Congress  passed  an  army 
appropriations  bill  that  included  a  section  purporting  to  remove 
the  President's  authority  to  control  the  Army  and  placing  its 
management  with  General  Grant.   Perhaps  because  his  opponents 
controlled  more  than  two-thirds  of  both  houses.  President  Johnson 
signed  the  bill.   In  a  special  message  accompanying  the  bill, 
Johnson  stated  that  the  substantive  provisions  of  the  bill 
interfered  with  his  constitutional  functions  as  Commander-in- 
Chief.   "These  provisions  are  out  of  place  in  an  appropriation 
act.   I  am  compelled  to  defeat  these  necessary  appropriations  if 
I  withhold  my  signature  to  the  act.   Pressed  by  these 
considerations,  I  feel  constrained  to  return  the  bill  with  my 
signature,  but  to  accompany  it  with  my  protest  against  the 
sections  which  I  have  indicated."  VI  J.  Richardson,  Messages  and 
Papers  of  the  Presidents  472  (1898)  {"Messages  and  Papers"). 
This  episode  shows  that  neither  Congress  nor  the  President 
believed  that  a  bill  could  not  contain  both  appropriations  and 
substantive  provisions,  even  though  the  President  recognized  that 
this  practice  burdened  his  veto  power. 

By  1873,  the  practice  apparently  had  become  so  common  that 
President  Grant  called  on  Congress  to  propose  to  the  States  a 
constitutional  amendment  "To  authorize  the  Executive  to  approve 
of  so  much  of  any  measure  passing  the  two  Houses  of  Congress  as 
his  judgment  may  dictate,  without  approving  the  whole,  the 
disapproved  portion  or  portions  to  be  subjected  to  the  same  rules 
as  now."  VII  Messages  and  Papers  at  242.   Again,  the  fact  that 
President  Grant  sought  an  amendment  to  establish  presidential 
authority  to  exercise  an  item  veto  indicates  that  he  did  not 
believe  that  the  Constitution  already  provided  such  authority. 

5.  The  Hayes  Vetoes  —  The  question  arose  again  at  the  end 
of  the  forty-fifth  Congress  when  the  House,  now  controlled  by 
Democrats,  attempted  to  tack  onto  certain  appropriations  a 
provision  repealing  part  of  an  election  law  authorizing  the  use 
of  federal  troops  to  "keep  the  peace  at  the  polls."  The 
Republican  Senate  refused  and  the  Congress  adjourned  without 
passing  several  requisite  appropriations.   In  March  1879, 
President  Hayes  called  a  special  session  of  the  forty-sixth 
Congress  to  reconsider  the  needed  appropriations.   Though  the  now 
Democrat-controller'  Senate  agreed  to  pass  the  desired  rider  as 
part  of  the  army  appropriations  bill,  considerable  debate  took 
place  in  both  houses  about  the  propriety  of  tacking  substantive 
legislation  to  appropriations  bills.   The  Democrats  argued  that 
it  was  the  Republicans  who  initiated  the  practice  during  the 
Civil  War  and  that  they  should  not  now  be  heard  to  object  to  its 
use.   The  Republicans  responded  that  tacking  was  not 
unconstitutional  unless  used  to  exact  presidential  approval  of  a 
measure  that  otherwise  would  be  disapproved.   According  to  the 
Republicans,  during  their  control  of  Congress,  riders  were 
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employed  only  for  convenience  and  not  to  coerce  the  President 
since  President  Lincoln  did  not  object  to  the  substantive 
measures  attached  and  the  Republicans  had  the  votes  in  Congress 
to  override  any  decision  by  President  Johnson  to  veto  such  bills. 
Thus,  the  Republicans  argued  that  President  Hayes'  objection  to 
the  substance  of  the  rider  and  the  Democrats'  inability  to 
override  his  veto  were  the  precise  reasons  for  the 
unconstitutionality  of  the  current  attempt. 

Despite  these  arguments,  the  Democrats  passed  the  army 
appropriations  bill  with  the  rider.   President  Hayes  vetoed  the 
bill  on  the  ground  that  it  would  establish  the  principle  that  the 
House  of  Representatives  "has  the  right  to  withhold 
appropriations  upon  which  the  existence  of  the  Government  may 
depend  unless  the  Senate  and  the  President  shall  give  their 
assent  to  any  legislation  which  the  House  may  see  fit  to  attach 
to  appropriation  bills.   To  establish  this  principle  is  to  make  a 
radical,  dangerous,  and  unconstitutional  change  in  the  character 
of  our  institutions."   VII  Messages  and  Papers  at  530.   President 
Hayes  elaborated: 

The  Executive  will  no  longer  be  what  the 
Framers  of  the  Constitution  intended — an 
equal  and  independent  branch  of  Government. 
It  is  clearly  the  constitutional  duty  of  the 
President  to  exercise  his  discretion  and 
judgment  upon  all  bills  presented  to  him 
without  constraint  or  duress  from  any  other 
branch  of  the  Government.   To  say  that  a 
majority  of  either  or  both  of  the  Houses  of 
Congress  may  insist  upon  the  approval  of  a 
bill  under  the  penalty  of  stopping  all  of  the 
operations  of  the  Government  for  want  of  the 
necessary  supplies  is  to  deny  to  the 
Executive  that  share  of  the  legislative  power 
which  is  plainly  conferred  by  the  second 
section  of  the  seventh  article  of  the 
Constitution.   It  strikes  from  the 
Constitution  the  qualified  negative  of  the 
President.  .  .  . 


Believing  that  this  bill  is  a  dangerous 
violation  of  the  spirit  and  meaning  of  the 
Constitution,  I  am  compelled  to  return  it  to 
the  House  in  which  it  originated  without  my 
approval. 

Id.  at  531-32.   The  rider  was  then  passed  separately  and  vetoed 
©n  the  merits  by  President  Hayes  on  May  12,  1879. 

Undeterred,  Congress  tacked  similar  legislation  to  a  general 
appropriations  bill  for  the  legislative,  executive,  and  judicial 
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departments,  which  was  then  vetoed  on  May  29,  1879.   President 
Hayes  stated: 

The  objections  to  the  practice  of  tacking 
general  legislation  to  appropriation  bills, 
especially  when  the  object  is  to  deprive  a 
coordinate  branch  of  the  Government  of  its 
right  to  the  free  exercise  of  its  own 
discretion  and  judgment  touching  such  general 
legislation,  were  set  forth  in  the  special 
message  in  relation  to  [the  army 
appropriation  bill),  which  was  returned  to 
the  House  of  Representatives  on  the  29th  of 
last  month.   I  regret  that  the  objections 
which  were  then  expressed  to  this  method  of 
legislation  have  not  seemed  to  Congress  of 
sufficient  weight  to  dissuade  from  this 
renewed  incorporation  of  general  enactments 
in  an  appropriation  bill,  and  that  my 
constitutional  duty  in  respect  of  the  general 
legislation  thus  placed  before  me  can  not  be 
discharged  without  seeming  to  delay,  however 
briefly,  the  necessary  appropriations  by 
Congress  for  the  support  of  the  Government. 

VII  Messages  t  Papers  at  537. 

Taking  a  slightly  different  approach,  Congress  next  included 
in  an  appropriations  bill  for  the  judiciary  a  provision 
prohibiting  the  use  of  appropriated  funds  "to  pay  any  salaries, 
compensation,  fees,  or  expenses"  to  enforce  the  election  laws  to 
which  it  objected.   VII  Messages  t  Papers  at  542.   On  June  23, 
1879,  President  Hayes  vetoed  the  bill,  maintaining  that  he  would 
not  concede  "the  right  of  Congress  to  deprive  the  Executive  of 
that  separate  and  independent  discretion  and  judgment  which  the 
Constitution  confers  and  requires."   Id.  at  544. 

Again,  on  June  30,  1879,  President  Hayes  vetoed  a  bill 
making  appropriations  to  pay  fees  of  United  States  Marshals  and 
their  deputies  since  it  would  have  forbade  the  executive  from 
making  any  contract  or  incurring  any  liability  for  the  future 
payment  of  money  that  was  necessary  to  enforce  certain  provisions 
of  the  election  laws.   The  President  maintained  his  original 
position:   "The  object,  manifestly,  is  to  place  before  the 
Executive  this  alternative:   Either  to  allow  necessary  functions 
of  the  public  service  to  be  crippled  or  suspended  for  want  of  the 
appropriations  required  to  keep  them  in  operation,  or  to  approve 
legislation  which  in  official  communications  to  Congress  he  has 
declared  would  be  a  violation  of  his  constitutional  duty."  VII 
Messages  t   Papers  at  546-47. 

Finally,  on  May  4,  1880,  Congress  again  attempted  to  amend 
the  election  laws  in  "An  Act  to  supply  certain  deficiencies  in 
the  appropriations  for  the  service  of  the  Government  for  the 
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fiscal  year  ending  June  30,  1880,  and  for  other  purposes.*  VII 
Messages  &  Papers  at  591.   President  Hayes'  veto  message,  in 
part,  was  as  follows: 

The  necessity  for  these  appropriations  is  so 
urgent  and  they  have  been  already  so  long 
delayed  that  if  the  bill  before  ne  contained 
no  permanent  or  general  legislation 
unconnected  with  tliese  appropriations  it 
vould  receive  ny  prompt  approval.  ... 

.  .  .   [T]he  dangerous  practice  of 
tacking  upon  appropriations  bills  general  and 
permanent  legislation  .  .  .  opens  a  vide  door 
to  hasty,  inconsiderate,  and  sinister 
legislation.   It  invites  attacks  upon  the 
independence  and  constitutional  powers  of  the 
Executive  by  providing  an  easy  and  effective 
way  of  constraining  Executive  discretion. 
.  .  .  The  public  welfare  will  be  promoted  in 
many  ways  by  a  return  to  the  early  practice 
of  the  Government  and  to  the  true  rule  of 
legislation,  which  is  that  every  measure 
should  stand  upon  its  own  merits. 

Id.  at  591-92.   Having  only  a  bare  majority  in  each  house  and 
realizing  that  the  President  would  not  yield,  the  Democrats 
abandoned  their  attempt  and  passed  the  necessary  appropriations 
bills  free  of  substantive  riders. 

Significantly,  although  President  Hayes  characterized 
Congress'  attempts  to  coerce  his  approval  of  objectionable  riders 
as  "a  violation  of  the  spirit  and  meaning  of  the  Constitution," 
his  actions  demonstrate  his  belief  that  his  only  recourse  was  to 
veto  the  entire  bill.   The  fact  that  President  Hayes  subsequently 
called  for  a  constitutional  amendment  to  grant  the  President  a 
line  item  veto  confirms  that  this  was  his  view. 

6.  William  Howard  Taft  —  Writing  thirty-five  years  after 
the  Hayes  vetoes,  former  President  and  Chief  Justice  William 
Howard  Taft  confirmed  that  President  Hayes  followed  the  only 
course  open  to  him  under  the  Constitution.   Discussing  the 
President  and  his  role  in  the  enactment  of  laws,  Taft  observed: 

[The  President]  has  no  power  to  veto  parts  of 
the  bill  and  allow  the  rest  to  become  a  lav. 


Of  course,  the  Constitution  gives  the  President  only  a 
qualified  veto,  subject  to  override  upon  a  vote  of  two  thirds  of 
the  members  in  each  house.   Thus,  had  the  Democrats  possessed 
larger  majorities  in  Congress  during  their  struggle  vith 
President  Hayes,  they  might  have  succeeded  in  overriding  his 
vetoes. 
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He  must  accept  it  or  reject  it,  and  even  his 
rejection  of  it  is  not  final  unless  he  can 
find  one  more  than  one-third  of  one  of  the 
houses  to  sustain  him  in  his  veto. 

W,  Taft,  The  Presidency:   Its  Duties.  Its  Povers.  Its 
Opportunities  and  Its  Limitations  11  (1916).   Taft,  of  course, 
was  not  known  for  talcing  a  niggardly  view  of  executive 
prerogatives;  and  that  he  did  not  believe  that  the  President 
possesses  an  item  veto  suggests  just  how  extraordinary  the 
exercise  of  such  authority  would  be, 

7.   Woodrow  Wilson  —  On  July  12,  1919,  President  Wilson 
vetoed  an  appropriations  bill  because  he  objected  to  an  unrelated 
provision  of  the  bill  that  would  have  repealed  the  act 
establishing  daylight  savings  time.   The  appropriations  were 
necessary  to  fund  the  Department  of  Agriculture  during  the 
current  fiscal  year,  which  had  already  begun.   In  his  message, 
Wilson  stated,  "I  realize,  of  course,  the  grave  inconvenience 
which  may  arise  from  the  postponement  of  this  legislation  at  this 
time,  but  feel  obliged  to  withhold  my  signature  because  of  the 
clause  which  provides"  for  repeal  of  daylight  savings  time,  a 
step  Wilson  believed  "would  be  a  very  grave  inconvenience  to  the 
country."   56  Cong.  Rec.  24S2  (1919).   Congress  attempted,  but 
failed,  to  override  the  President's  veto,  see  58  Cong.  Rec.  2551- 
52  (1919),  and  subsequently  passed  the  appropriations  bill  free 
of  the  offending  rider,  see  Pub.  L.  No.  66-22,  41  Ftat.  234 
(1919). 

Similarly,  in  1919,  Wilson  exercised  the  constitutional 
equivalent  of  an  item  veto  when  he  vetoed  an  appropriations  bill 
on  the  stated  ground  that  he  objected  to  "certain  items  of  the 
bill."   Specifically,  Wilson  objected  to  a  section  of  the  bill 
that  appropriated  §6,000,000  for  the  rehabilitation  and  support 
of  disabled  veterans.   According  to  Wilson,  that  section  "would 
probably  ,  .  .  nullify  the  whole  purpose  of  the  [rehabilitation] 
act  and  render  its  administration  practically  impossible,"  as  "a 
sum  approximating  $8,000,000  will  be  required  for  the  mere 
support  of  these  men."  58  Cong.  Rec.  2493  (1919).   Congress 
subsequently  amended  the  bill  to  appropriate  $8,000,000  for  the 
rehabilitation  of  veterans,  and  President  Wilson  signed  it  into 
law.   See  Pub.  L.  No.  66-21,  41  Stat.  163  (1919). 

On  each  of  these  occasions.  President  Wilson  demonstrated 
that  if  Congress  is  unable  to  override  the  President's  veto,  then 
the  President's  disapproval  of  the  whole  bill  may  induce  Congress 
to  revise  legislation  according  to  the  President's  views.   In 
this  way,  the  exercise  of  a  general  veto  power  may  be  as 
effective  as  an  item  veto. 

8.   Gerald  Ford  ~  On  October  14,  1974,  President  Ford 
vetoed  a  continuing  appropriations  bill  because  of  his  opposition 
to  "an  amendment  requiring  an  immediate  cut-off  of  all  military 
assistance  to  Turkey."   10  Weekly  Comp.  Pres.  Doc.  1282,  1283 
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(Oct.  14,  1974).   Although  Congress  failed  to  override  the 
President's  veto,  see  120  Cong.  Rec.  35609,  it  quickly  passed 
another  appropriations  bill  containing  a  similar  provision.   On 
October  17,  1974,  President  Ford  again  disapproved  the  bill,  and 
again  Congress  failed  to  override  his  veto.   Finally,  Congress 
adopted  a  compromise  provision,  and  the  President  signed  the 
bill.   Although  still  troubled  by  the  provision.  President  Ford 
observed  in  his  signing  statement:   "As  a  result  of  my  vetoes  of 
two  earlier  versions  of  this  continuing  resolution,  the  Congress 
has  eased  the  most  troublesome  of  the  earlier  restrictions."   10 
Weekly  Comp.  Pres.  Doc.  1321  (October  18,  1974). 

9.   Ronald  Reagan  —  President  Reagan  has  recently  had 
occasion  to  object  to  the  practice  of  combining  unrelated  matters 
in  a  single  bill.   In  1986,  he  signed  H.R.  5363  even  though  it 
contained  an  unrelated  and  unconstitutional  provision  that  he 
would  have  vetoed  If  it  had  been  presented  separately.   In  his 
signing  statement,  the  President  explained: 

Although  I  am  signing  this  bill,  I  am 
very  troubled  by  the  inclusion  of  an 
unrelated,  last-minute  amendment  to  the 
Bankruptcy  Code.   The  Congress'  decision  to 
link  such  provisions  to  otherwise  desirable 
and  useful  legislation  is  but  one  example  of 
the  highly  objectionable  practice  of 
combining  unrelated  legislation  in  a  single 
bill.   This  practice,  at  a  minimum,  violates 
the  spirit  of  the  Constitution  by  restricting 
the  President's  veto  power. 

22  Weekly  Comp.  Pres.  Doc.  1567  (Nov.  14,  1986). 

President  Reagan  has  also  been  presented  with  numerous 
appropriations  bills  which  contained  objectionable  items  and 
riders.   Last  year's  continuing  resolution  presents  many 
examples.   For  example,  on  March  10,  1988,  President  Reagan  asked 
Congress  to  consider  repealing  or  rescinding  a  46-page  list  of 
"wasteful,  unnecessary,  or  low  priority  spending  projects  that 
were  included  in  the  full-year  fiscal  1988  Continuing 
Resolution,"  stating  that  "[tjhese  are  projects  that,  if  I  were 
able  to  exercise  line  item  veto  authority,  I  would  delete." 
"President's  Message  to  Congress  on  Revisions  to  the  1988  Fiscal 
Year  Appropriations,"  24  Weekly  Comp.  Pres.  Doc^  326-27  (Mar.  10, 
1988).   In  his  most  recent  State  of  the  Union  Address,  President 
Reagan  called  on  Congress  to  reform  its  budget  process  and  avoid 
presenting  him  with  enormous  appropriations  bills  filled  with 
numerous  riders,  sometimes  just  hours  before  the  government  is  to 
run  out  of  money.   In  fact.  President  Reagan  declared  that  if 
Congress  presented  him  with  a  bill  of  that  sort  this  year,  he 
would  not  sign  it.   24  Weekly  Comp.  Pres.  Doc.  87  (Jan.  25, 
1988). 
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III.   ALTERNATIVE  ARGUMENTS:   ANALOGIES 
TO  JUDICIAL  REVIEW  AND  IMPOUNDMENT 

Some  commentators  have  suggested  that  item  veto  authority 
derives  support  from  the  Supreme  Court's  exercise  of  judicial 
review  or  the  President's  authority  to  refuse  to  spend,  or 
"impound,"  funds.    We  discuss  each  argument  in  turn. 

A.  Judicial  Reviev 

The  fundamental  flaw  in  the  judicial  review  analogy  is  that 
it  relates  to  an  entirely  different  kind  of  constitutional  action 
which,  unlike  the  item  veto,  has  absolutely  nothing  to  do  with 
the  lawmaking  process.   The  veto  power  is  a  constitutionally 
prescribed  step  in  enacting  a  bill  into  law.   In  contrast, 
judicial  review  is  a  power  which  neither  derives  from  any 
lawmaking  authority  nor  which  can  have  any  possible  effect  on 
whether  something  becomes  law.   Rather,  it  concerns  only  a 
separate  and  distinct  power  of  the  judiciary  to  determine  whether 
a  duly  enacted  law  already  in  effect  comports  with  constitutional 
norms  and  can  be  subsequently  executed  or  enforced.   Accordingly, 
the  judicial  power  to  interpret  existing  laws  says  nothing  about 
the  President's  ability  to  make  law. 

Moreover,  closer  examination  of  the  argument  reveals 
additional,  subsidiary  problems.   In  its  entirety.  Professor 
McDonald's  argument  on  judicial  review  appears  to  be  that  because 
the  Kramers  considered  vesting  the  veto  power  jointly  in  the 
President  and  the  Supreme  Court,  and  because  when  it  first 
exercised  judicial  review  in  Marbury  v.  Madison,  the  Supreme 
Court  struck  down  unconstitutional  portions  of  the  law  without 
invalidating  the  whole,  the  President's  veto  power  must  also 
permit  him  to  strike  out  objectionable  portions  of  a  bill  without 
vetoing  the  whole.   The  Supreme  Court's  invalidation  of  a  duly 
enacted  law  —  or,  in  certain  circumstances,  parts  of  the  law  — 
is  but  a  concomitant  of  the  fact  that  the  Court  may  disturb 
congressional  enactments  only  to  the  extent  they  conflict  with 
the  Constitution.   While  this  action  provides  support  for  the 
view  that  the  President  may  refuse  to  enforce  the 
unconstitutional  portion  of  a  law  while  executing  the  remainder, 
it  hardly  suggests  that  the  President  may  enhance  his  veto 
authority  by  striking  down,  on  policy  or  constitutional  grounds, 
particular  provisions  of  a  bill  presented.   Conversely,  if 
Professor  McDonald's  analogy  to  judicial  review  were  accepted, 
then  this  would  suggest  that  the  President  may  exercise  his  veto 
power  only  on  constitutional,  and  not  policy,  grounds. 

Moreover,  defining  an  item  veto  by  reference  to  judicial 
review  would  permit  Congress  to  circumvent  that  power.   Once  the 


Glazier,  Line-Item  Veto  Hides  Under  an  Alias.  Wall  St.  J., 
Mar.  18,  1988,  at  26,  col.  4;   McDonald,  Line-Item  Veto: — Older 
Than  Constitution,  Wall  St.  J.,  Mar.  7,  1988,  at  16,  col.  4. 
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Supreme  Court  decides  that  a  provision  of  a  statute  is 
unconstitutional,  it  does  not  necessarily  invalidate  only  that 
provision  of  the  statute.   Rather,  it  will  uphold  the  remainder 
of  the  statute  only  upon  finding  that  the  offending  provision  is 
severable  from  the  rest.   See  Alaska  Airlines  v.  Brock,  107  S. 
Ct.  1476  (1987).   To  make  this  finding,  the  Court  must  inquire 
into  whether  Congress  would  have  passed  the  statute  absent  the 
offending  provision.   If  the  Court  concludes  that  Congress  would 
not  have,  then  the  law  must  be  struck  down  in  its  entirety.   M. 
at  1480-81.  Thus,  if  the  analogy  between  judicial  review  and  the 
veto  is  complete,  then  Congress  could  easily  evade  the  item  veto 
thus  recognized  by  including  a  non-severability  provision  in 
every  bill  presented  to  the  President.   In  that  event,  the 
President  would  be  forced  to  choose  between  approving  or  vetoing 
the  bill  as  a  whole  —  the  same  choice  he  has  now. 

B.   iBpoundment 

The  commentators  also  suggest  that  the  President's 
historical  exercise  of  impoundment  authority  was  unchecked  until 
enactment  of  the  Imp>oundment  Control  Act  of  1974,  and,  therefore, 
that  past  Presidents'  failure  to  exercise  item  veto  authority  is 
explained,  not  by  the  absence  of  such  authority,  but  by  their 
reliance  on  t^e  somewhat  narrower,  but  more  effective,  power  of 
impoundment.  "  This  argument,  however,  provides  no  affirmative 
support  for  inherent  item  veto  authority.   Rather,  at  most,  it 
partially  rebuts  any  negative  inference  to  be  drawn  from  the  fact 
that  no  President  has  ever  asserted  or  exercised  inherent  item 
veto  power.   Indeed,  since  impoundment  relates  only  to 
appropriations,  the  availability  of  impoundment  does  not  explain 
why  no  President  in  200  years  has  exercised  an  item  veto  with 
respect  to  non-appropriations  matters. 

Moreover,  to  the  extent  that  the  commentators  are  suggesting 
that  the  President  has  inherent,  constitutional  power  to  impound 
funds,  the  weight  of  authority  is  against  such  a  broad  pover  in 
the  face  of  an  express  congressional  directive  to  spend.    This 
Office  has  long  held  that  the  "existence  of  such  a  broad  power  is 
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The  impoundment  power  is  narrower  than  item  veto  authority 

because  the  former  has  no  application  beyond  appropriations.  The 

impoundment  power  is  more  effective  because  it  is  not  subject  to 

override. 

49 

As  discussed  below,  the  President  may  in  some  instances 

decline  to  spend  funds  appropriated  by  Congress  in  the  absence  of 

an  express  directive  to  spend.   In  such  cases,  however,  the 

President  is  not  exercising  an  inherent  impoundment  power,  but 

rather  his  discretion  to  direct  the  manner  of  executing  a  law  in 

the  absence  of  a  specific  congressional  mandate. 
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supported  by  neither  reason  nor  precedent."    Virtually  all 
commentators  have  reached  the  same  conclusion,  vitgjut  reference 
to  their  views  as  to  the  scope  of  executive  power. 

There  is  no  textual  source  in  the  Constitution  for  any 
inherent  authority  to  impound.   It  has  been  argued  that  the 
President  has  such  authority  because  the  specific  decision 
whether  or  not  to  spend  appropriated  funds  constitutes  the 
execution  of  the  laws,  and  article  II,  section  1  of  the  Consti- 
tution vests  the  "executive  Power"  in  the  President  alone.   The 
execution  of  any  law,  however,  is  by  definition  an  executive 
function,  and  it  seems  an  "anomalous  proposition"  that  because 
the  President  is  charged  with  the  execution  of  the  laws  he  may 
also  disregard  the  direction  of  Congress  and  decline  to  execute 
them.     Similarly,  reliance  upon  the  President's  obligation  to 
"take  Care  that  the  Laws  be  faithfully  executed,"  article  II, 
section  3,  to  give  the  President  the  authority  to  impound  funds 
in  order  to  protect  the  national  fisc,  creates  the  anomalous 
result  that  the  President  would  be  declining  to  execute  the  laws 


Memorandum  by  Assistant  Attorney  General  William  H. 
Rehnguist,  re  Presidential  Authority  to  Impound  Funds 
Appropriated  for  Assistance  to  Federally  Impacted  Schools.. 
December  1,  1969,  at  p.  8  (hereafter  "Rehnquist  Memorandum");  see 
also  Memorandum  to  Clark  MacGregor,  Counsel  to  the  President, 
from  Ralph  E.  Erickson,  Acting  Assistant  Attorney  General,  re 
Constitutional  Power  of  Congress  to  Compel  Spending  of  Impounded 
Funds,  January  7,  1972;  Memorandum  to  the  Attorney  General,  from 
Ralph  W.  Tarr,  Acting  Assistant  Attorney  General,  re  Legal 
Authority  to  Take  Action  to  Forestall  a  Default,  October  21, 
1985. 

E.g. .  Neuren,  Addressing  the  Resurgence  of  Presidential 
Budgetmaking  Initiative,  63  Tex.  L.  Rev.  693  (1984);  Harner, 
Presidential  Power  to  Impound  Appropriations  for  Defense  and 
Foreign  Relations,  5  Harv.  J.  Law  fc  Pub.  Pol.  131  (1982);  Note, 
Impoundment  of  Funds.  86  Harv.  L.  Rev.  1505  (1973);  Note, 
Protecting  the  Fisct   Executive  Impoundment  and  Congressional 
Power.  82  Yale  L.J.  1636  (1973). 

^^   Rehnquist  Memorandum  at  p.  11;  Note,  Protecting  the  Fisc: 
Executive  Impoundment  and  Congressional  Power.  82  Yale  L.J.  1636, 
1640  (1973). 

A  contrary  view  was  expressed  by  Deputy  Attorney  General 
Sneed  in  a  statement  before  the  Senate  Sxibcommittee  on  Separation 
of  Powers,  February  6,  1973.   Mr.  Sneed  stated  that  the  Constitu- 
tion's grant  of  "executive  power"  to  the  President  gave  the 
President  the  power  and  responsibility  to  administer  the  national 
budget  and  protect  the  public  fisc,  and  that  accordingly  the 
President  had  the  power  to  impound  funds  the  expenditure  of  which 
would  threaten  fiscal  stability.   For  the  reasons  set  forth 
herein,  we  disagree  with  that  view. 
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under  the  claim  of  faithfully  executing  them.    Moreover,  if 
accepted,  arguments  in  favor  of  an  inherent  impoundment  power, 
carried  to  their  logical  conclusion,  would  render  congressional 
directions  to  spend  merely  advisory. 

In  addition,  because  an  inherent  impoundment  power,  as 
indicated  above,  would  not  be  subject  to  the  limitations  on  the 
veto  power  contained  in  article  I,  clause  7,  an  impoundment  would 
in  effect  be  a  "superveto"  with  respect  to  all  appropriations 
measures.   The  inconsistency  between  such  an  impoundment  power 
and  the  textual  limits  on  the  veto  power  further  suggests  that  no 
inherent  impoundment  power  can  be  discovered  in  the  Constitu- 
tion. 

Nor  has  an  inherent  power  to  impound  been  recognized  by  the 
courts.   Although  we  are  aware  of  no  Supreme  Court  cases  directly 
on  point,  Kendall  v.  United  States.  37  U.S.  524  (1838),  can  be 
read  to  support  the  proposition  that  the  Executive's  duty 
faithfully  to  execute  the  laws  requires  it  to  spend  funds  at  the 
direction  of  Congress.   Further,  one  lower  court,  in  a  decision 
arising  out  of  the  Nixon  impoundment  controversy,  held  that  at 
least  with  respect  to  the  programs  before  it,  the  President  had 
no  inherent  constitutional  authority  to  impound  funds  in  the  face 
of  a  congressional  directive  to  spend.   National  Council  of 
Community  Mental  Health  Centers,  Inc.  v.  Weinberger.  361  F.  Supp. 
897,  900-902  (D.D.C.  1973).     See  also  International  Union. 
United  Automobile.  Aerospace  and  Agricultural  Implement  Workers 
of  America  v.  Donovan,  746  F.2d  855,  863  (D.C.  Cir.  1984)  (noting 
that  several  courts  had  rejected  either  explicitly  or  implicitly 
the  existence  of  "inherent  constitutional  power  to  decline  to 
spend  in  the  face  of  a  clear  statutory  intent  and  directive  to  do 
so"),  cert,  denied.  474  U.S.  825  (1985);  State  Highway  Commission 
V.  Volpe.  479  F.2d  1099,  1106  (8th  Cir.  1973)  (concession  by 
governmentcthat  congressional  directive  to  spend  must  be 
followed).^*' 


Rehnquist  Memorandum  at  p.  11. 
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Note,  Impoundment  of  Funds.  86  Harv.  L.  Rev.  1505,  1514 

(1973). 

In  several  other  cases,  although  the  issue  was  not  always 
clearly  presented,  the  courts  implicitly  found  that  the  President 
has  no  inherent  impoundment  authority.   E.g. .  Train  v.  City  of 
New  York.  420  U.S.  35  (1975);  City  of  Los  Angeles  v.  Adams.  556 
F.2d  40  (D.C.  Cir.  1977);  Sioux  Valley  Empire  Electric  Associa- 
tion V.  Butz.  504  F.2d  168  (8th  Cir.  1974). 

Although  the  President  has  no  general  inherent  authority  to 
impound  funds,  we  believe  that  there  may  be  instances  in  which  he 
may  impound  even  in  the  face  of  a  congressional  mandate  to  spend. 
For  example.  Congress  does  not  have  the  power  to  compel  the 
spending  of  funds  for  an  unconstitutional  purpose  or  in  violation 
of  specific  provisions  of  the  Constitution.   Accordingly,  the 
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We  recognize,  of  course,  that  Presidents  have  historically 
impounded  funds,  starting  at  least  with  Thomas  Jefferson. 
Although  we  have  not  independently  reviewed  the  circumstances 
surrounding  each  such  incident,  it  appears  that  of  those 
impoundments  not  based  upon  the  President's  foreign  policy 
powers,  most  occurred  under  statutes  that  did  not  contain  a 
directive  to  spend,  thereby  permitting  the  President  to  impound 
in  the  face  of  congressional  silence.   Cf .  Younqstown  Sheet  t 
Tube  Co.  V.  Sawyer .  343  U.S.  579,  637  (1952)  (Jackson,  J., 
concurring).     Determining  whether  a  statute  contains  or 
reflects  a  congressional  directive  to  spend  is  a  complex 
question  of  statutory  construction,  to  be  determined  on  a  case- 
by-case  basis. 

(Cont.)   President  may  impound  funds  where  to  spend  such  funds 
would  infringe  upon  his  constitutional  responsibilities  as 
Commander-in-Chief  or  his  duties  in  the  area  of  foreign  affairs. 

Moreover,  when  a  congressional  directive  to  spend  conflicts 
with  another  congressional  directive  not  to  spend  —  as,  for 
example,  where  Congress  has  established  a  debt  ceiling  that  would 
be  violated  if  the  expenditure  were  made  —  the  President  must 
determine  which  statute  controls  in  accordance  with  ordinary 
principles  of  statutory  construction  and,  accordingly,  in  making 
that  determination  may  conclude  that  appropriated  funds  not  be 
spent.   See  Memorandum  to  the  Attorney  General,  from  Ralph  W. 
Tarr,  Acting  Assistant  Attorney  General,  re  Legal  Authority  to 
Take  Action  to  Forestall  a  Default,  October  21,  1985. 

Note,  Protecting  the  Fisc;   Executive  Impoundment  and 
Congressional  Power.  82  Yale  L.J.  1636,  1644  (1973). 
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See  also  Note,  Impoundment  of  Funds.  86  Harv.  L.  Rev.  1505, 

1507-1508,  1510  (1973).   As  noted  above,  however,  in  such  a  case 

the  President  is  not  exercising  an  inherent  impoundment  power, 

but  his  discretion  in  the  execution  of  the  laws  in  the  absence  of 

a  specific  congressional  mandate. 

E.g. .  42  Op.  A.G.  347  (1967);  Note,  Protecting  the  Fisc; 
Executive  Impoundment  and  Congressional  Power,  82  Yale  L.J.  1636, 
1645-53  (1973). 

The  adoption  of  the  Impoundment  Control  Act  of  1974, 
however,  may  make  it  doubtful  that  the  President  retains  some 
residual  authority  to  impound  funds  when  a  statute  does  not 
mandate  spending. 

The  Act  can  be  viewed  as  dividing  all  appropriations 
measures  into  two  classes:   those  that  explicitly  require  that 
all  appropriated  funds  be  spent,  to  which  the  Act  by  its  own 
terms  does  not  apply  and  over  which  the  President  has  no  residual 
impoundment  authority  for  the  reasons  set  forth  above;  and  all 
other  appropriations  measures,  to  which  the  Act  does  apply  and 
over  which  the  President  only  has  such  impoundment  authority  as 
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V.   RECOMMENDATION 

In  this  section,  we  outline  the  ways  in  which  the  President 
may  use  his  existing  au  ..lority  in  the  lawmaking  process  to 
achieve  some  of  the  effects  of  item  veto  authority.  The 
President  has  many  tools  at  his  disjxssal.  The  President  may 
propose  legislation  to  Congress;  he  may  threaten  to  veto 
objectionable  proposals  prior  to  passage;  he  may  veto  legislation 
and,  in  effect,  offer  amendments  in  stating  his  objections  to 
Congress,  which  must  be  entered  at  large  on  the  legislative 
journals  of  Congress;  and  he  may  call  Congress  into  special 
session  on  extraordinary  occasions.   Together,  these  powers  place 
the  President  in  a  substantial  position  in  the  lawmaking  process. 
Just  as  each  house  may  use  its  power  to  shape  the  form  and 
contents  of  legislation,  so  too  can  the  President,  subject  only 
to  override. 

As  is  now  the  case,  the  President  should  propose  desired 
legislation  to  Congress.   But  his  role  should  not  end  here.   In 
the  past.  Congress  has  engaged  in  the  highly  objectionable 
practices  of  combining  an  unmanageable  number  of  appropriations 
bills  into  one  measure,  of  tacking  unrelated  substantive  riders 
to  such  bills,  and  of  combining  unrelated  substantive  provisions 
in  a  single  bill.   All  of  these  practices  i;upede  the  proper 
functioning  of  the  President's  veto  authority.   Therefore,  he 
should  use  that  very  authority  to  induce  the  Congress  to  abandon 
or  modify  these  practices.   As  noted  above.  President  Reagan  has 
already  informed  the  Congress  that  he  will  not  sign  an  omnibus 
appropriations  bill  for  the  coming  fiscal  year,  instructing  it  to 
pass  thirteen  separate  appropriations  bills  as  provided  by  the 
Budget  Reform  Act.   In  addition,  the  President  should  state 
publicly  that  he  will  not  consider,  and  therefore  will  veto,  any 
appropriations  bills  not  presented  to  him  within  a  specified  time 
before  the  government  is  to  run  out  of  money,  calling  to  the 
public's  attention  whenever  Congress  fails  to  do  so.   If  Congress 
argues  that  circumstances  make  it  impossible  to  comply,  then  the 
President  should  simply  require  Congress  to  simultaneously 
present  him  with  a  separate  short-term  extension  of  existing 
appropriations  to  give  him  an  equivalent  period  to  review  the 
bill.   Similarly,  the  President  should  inform  Congress  that  if  it 
engages  in  its  now-routine  practice  of  presenting  the  President 
with  an  omnibus  appropriations  bill  upon  adjourning,  then  he  will 
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(Cont.)   the  Act  gr^.its,  to  be  exercised  in  accordance  with 

the  Act's  procedures. 

Under  this  interpretation,  the  President  would  in  effect 
never  possess  any  residual  authority  to  impound  funds  based  upon 
the  provisions  of  a  specific  statute.   We  are  informed  by  0MB 
that  it  interprets  the  Impoundment  Control  Act  in  that  way,  and 
has  not  claimed  that  the  President  has  residual  authority  to 
impound  in  those  instances  where  a  given  statute  does  not  on  its 
face  mandate  spending. 
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not  only  veto  the  measure,  but  also  exercise  his  constitutional 
authority  to  call  Congress  back  into  special  session. 

Moreover,  the  President  could  go  a  long  way  towards 
eliminating  the  second  and  third  practices  by  stating  publicly 
that  he  will  veto  any  appropriations  bill  containing  substantive 
riders  or  any  substantive  bill  containing  obviously  unrelated 
matters.   By  adhering  to  these  conditions,  the  President  would 
provide  a  strong  incentive  for  Congress  to  act  in  an  orderly  and 
res;>onsible  fashion.   For  example,  last  year,  after  Congress 
failed  to  override  the  President's  veto  of  a  bill  to  codify  the 
Fairness  Doctrine,  several  members  of  Congress  sought  to  evade 
the  President's  veto  by  attaching  the  bill  as  a  rider  to  the 
Continuing  Resolution.   President  Reagan  announced  publically 
that  if  the  rider  was  included,  he  would  veto  the  entire 
Continuing  Resolution.   See  President  Threatens  To  Veto  Money 
Bills:   Contra  Aid,  Fairness  Doctrine  Disputed,  Wash.  Post,  Dec. 
19,  1987,  at  AlO,  col.  1,   Congress  subsequently  removed  the 
rider  prior  to  presentment. 

Apart  from  these  formal  requirements,  the  President  may  use 
his  authority  in  the  legislative  process  to  have  a  greater 
influence  on  the  contents  of  Iscislaticr..   For  exaiTiple,  if 
Congress  presents  the  President  with  an  appropriations  bill 
containing  wasteful  expenditures,  then  he  should  veto  the  entire 
measure  and  identify  the  objectionable  items  in  his  message  to 
Congress,  stating  that  he  will  approve  the  bill  upon  the  removal 
of  these  items.   In  this  way,  the  President  will  focus  public 
attention  and  scrutiny  on  those  items,  and  shift  responsibility 
for  failure  to  enact  the  remainder  of  the  bill  on  Congress' 
decision  to  include  them.   Moreover,  even  if  the  President's  veto 
is  ultimately  overridden,  his  actions  will  have  placed  full 
responsibility  for  enactment  of  the  objectionable  provisions  with 
Congress.   Thus,  in  the  case  of  the  last  Continuing  Resolution, 
the  President  might  have  vetoed  it  solely  on  the  ground  that  he 
objected  to  the  last-minute  inclusion  of  funding  for  French 
schools  and  of  a  provision  designed  to  divest  Rupert  Murdoch  of 
particular  communications  holdings.   Given  the  public  disapproval 
of  the  inclusion  of  such  provisions,  this  course  could  only  have 
enhanced  the  President's  authority.   Essentially  the  same  course 
could  be  followed  with  respect  to  objectionable,  albeit  related, 
substantive  provisions  of  a  bill. 

Although  some  may  argue  that  assuming  such  an  active  role  in 
the  lawmaking  process  improperly  intrudes  upon  the  legislative 
prerogatives  of  Congress,  we  believe  that  the  Constitution  gave 
the  President  these  powers  to  enable  him  fully  to  participate  in 
the  legislative  process,  and  to  defend  that  role.   Indeed, 
throughout  history,  chief  executives  have  used  their  authority  in 
the  lawmaking  process  precisely  in  these  ways  and  with  these 
effects.   Hence,  it  may  be  premature  to  suggest  that  the 
President's  existing  authority  is  so  inadequate  as  to  suggest 
inherent  item  veto  authority  before  the  President  has  fully 
exercised  his  existing  authority. 
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CONCLUSIOH 

For  the  foregoing  reasons,  ve  conclude  that  the  recent 
claims  that  the  Constitution  grants  the  President  inherent  item 
veto  authority  are  not  well-founded.   On  the  other  hand,  our 
review  suggests  that  vigorous  use  of  the  President's  general  veto 
power  may  alleviate  much  of  the  difficulties  that  give  rise  to 
calls  for  enhanced  authority.' 


Charles  J.  Coopei 
Assistant  Attorney  ueneral 
Office  of  Legal  Counsel 
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Senator  BROWN.  Thank  you,  Mr.  Cooper. 
Professor  Rotunda? 

STATEMENT  OF  RONALD  D.  ROTUNDA 

Mr.  Rotunda.  Thank  you.  It  is  good  to  be  here.  When  I  left  yes- 
terday, it  was  hard  to  believe  I  could  go  to  a  place  even  hotter  than 
Champagne-Urbana,  but  indeed  it  is. 

Americans,  of  course,  like  Congress,  are  very  concerned  about  the 
deficit,  so  their  attention  is  turned  to  the  line  item  veto.  There  are 
now  computer  programs  that  calculate  the  national  debt  by  second 
and  tell  each  person  their  share  of  it.  The  Congressional  Budget 
Office  estimates  by  the  end  of  this  decade  the  deficit  will  be  over 
$1  billion  per  day,  added  to  our  already  accumulated  deficit.  So 
people  have  turned  to  the  line  item  veto  as  possibly  a  way  to  re- 
duce Federal  spending  by  requiring  more  responsibility  over  the 
appropriations  process;  that  is,  each  item  would  have  to  stand  or 
fall  on  its  own  merits  if  the  President  decided  to  send  it  back. 

Now,  before  getting  to  the  item  veto,  I  found  it  helpful  to  look 
at  the  impoundment  analogy.  There  is  no  clause  in  the  Constitu- 
tion that  at  all  refers  to  impoundment  even  tangentially.  Presi- 
dents have  long  said  they  have  had  this  power  and  they  have  im- 
pounded. Congress  passed  a  statute  in  1974  to  limit  the  impound- 
ment power  and  it  has  been  subject  to  some  interpretation. 

The  impoundment  cases  illustrate,  I  think,  two  important  issues. 
First,  although  there  is  some  case  law  on  this  question,  it  is  inter- 
esting that  none  of  them  decide  to  limit  in  any  broad  way  the 
President's  impoundment  power.  Assistant  Attorney  General  Wal- 
ter Bellinger  agreed  and  supported  that  the  President  has,  I  guess 
you  would  say  an  inherent  impoundment  power  unless  Congress 
specifically  passes  a  law  that  says  you  must  spend  these  particular 
dollars.  On  that,  of  course,  Congress  would  have  the  final  word. 

The  second  point  about  impoundment  is  that  the  Presidential 
power  to  impound  is  much  greater  than  the  power  to  cast  a  veto. 
The  Constitution  makes  clear  that  if  the  President  would  veto  a  bill 
or  line-item  a  bill.  Congress  could  override  that  veto.  In  contrast, 
the  power  to  impound,  when  it  exists,  is  an  absolute,  unqualified 
veto;  that  is,  one  that  Congress  cannot  override.  The  power  to  im- 
pound is  much  greater  than  the  power  to  veto,  even  a  line  item 
veto,  because  Congress  can  override  a  line  item  veto. 

Moreover,  the  impoundment  power  continuously  allows  the  Presi- 
dent to  adjust  the  amount  of  money  spent;  that  is,  so  much  in  1 
year,  a  little  more  or  a  little  bit  less  in  2  years.  The  item  veto  gives 
the  President  only  one  shot  to  veto  the  bill,  then  it  is  overridden 
or  not. 

Now,  does  the  greater  power  of  impoundment  include  the  lesser 
power  of  the  line  item  veto?  Since  the  Court  has  rejected,  or  at 
least  not  had  any  suggestion  that  there  can  be  no  Presidential  im- 
poundment, has  it  left  open  the  possibility  that  the  Court  might  ap- 
prove of  a  line  item  veto? 

For  roughly  the  first  century  of  our  Government,  until  after  the 
Civil  War,  there  really  wasn't  much  talk  about  a  line  item  veto. 
Neither  the  lower  courts  nor  the  Supreme  Court  have  ever  decided 
the  constitutionality  of  the  line  item  veto.  There  is  some  dictum  in 
lower  court  cases  against  it,  but  it  is  pure  dictum.  The  issue  has 
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never  been  raised  because  no  President  has  ever  sent  a  bill  back 
or  an  item  of  a  bill  back  to  Congress  telling  Congress  it  won't  go 
into  law  unless  it  is  overridden.  There  has  been  no  judicial  test  un- 
less the  President  returns  the  law,  and  then  Congress  either  de- 
cides to  override  it  or  decides  that  it  is  not  going  to  vote  on  it  on 
the  argument  that  there  is  no  such  veto. 

Language,  history,  precedent,  policy.  First,  language.  All  the 
speakers,  including  Mr.  Bellinger,  agree  that  the  language  in  ques- 
tion— the  opponents  of  a  line  item  veto,  under  Senator  Brown's 
questioning  of  Mr.  Bellinger,  for  example,  ultimately  concede  that 
the  language  is  ambiguous.  The  Constitution  never  uses  the  words 
"line  item  veto."  It  never  uses  the  word  "veto."  Indeed,  it  never 
talks  about  judicial  review.  It  never  says  that  the  court  has  the 
right  to  declare  legislation  unconstitutional. 

There  are  two  clauses,  both  in  article  I,  section  7.  Clause  2  says 
every  bill  is  presented  to  the  President,  who  can  return  it  with  his 
objections.  Clause  3  says  every  order,  resolution,  or  vote  to  which 
a  concurrence  of  the  Senate  and  House  of  Representatives  may  be 
necessary  is  treated  like  a  bill  presented  to  the  President,  with  his 
objections. 

The  opponents  concede  that  this  language  is,  at  best,  ambiguous. 
One  of  the  examples  Mr.  Bellinger  presented  is  let's  say,  he  says, 
that  the  House  has  a  special  amendment  that  approves,  for  exam- 
ple, $500,000  for  Lawrence  Welk's  birthplace,  or  there  is  an  execu- 
tive definitions  committee  that  gives  the  definitions  of  occupations. 
There  is  the  helium  subsidy  dating  back  to  World  War  I.  This  is 
amendment  in  the  House  and  it  is  passed  there,  the  whole  ball  of 
wax.  All  the  riders  go  to  the  Senate  and  they  vote  on  it  as  well. 

We  have  got  the  House  that  has  voted  on  the  rider,  the  Senate 
that  has  voted  on  the  whole  bill,  including  the  rider.  That  looks 
like  a  vote  to  which  the  concurrence  of  the  President  is  necessary, 
or  the  President  can  refuse  to  accept  that  particular  point.  That 
would  be  based  on  the  language,  which  the  opponents  of  the  line 
item  veto  ultimately  contend  is,  at  best,  ambiguous. 

Now,  let's  look  at  history.  History  is  relevant.  It  doesn't  decide 
everything.  Otherwise,  we  would  still  have  segregated  rest  rooms, 
but  it  is  relevant.  The  distinguished  historian  Forrest  McBonald 
has  examined  the  historical  background.  He  has  found  some  good 
arguments  and  ultimately  concludes  that  it  existed,  the  line  item 
veto.  Mr.  Cooper,  to  my  right,  has  examined  history  and  comes  to 
an  opposite  conclusion. 

History  is  not  like  mathematics.  We  are  going  to  occasionally  dis- 
agree, but  even  the  scholars  who  have  studied  this,  the  opponents 
of  line  item  veto,  admit  that  it  is  somewhat  ambiguous.  We  have 
seen  the  arguments  over  Federalist  69.  I  think,  by  the  way,  the 
Federalist  Papers  are  really  very  helpful  here  because  the  Federal- 
ist Papers  were  presented  to  the  voters.  The  notes  of  the  Constitu- 
tional Convention  were  not  made  public  until  50  years  after  the 
Constitution  was  written.  The  voters  didn't  know  about  that. 

The  ratifiers  knew  about  the  Federalist  Papers.  They  read  it  and 
they  said,  gee,  this  is  like  the  Massachusetts  veto.  They  were  citi- 
zens of  Massachusetts.  Shall  we  vote  on  it?  Well,  it  is  like  the  Mas- 
sachusetts veto;  I  guess  that  means  that  it  is  a  line  item  veto.  At 
least  that  is  what  the  proponents  of  the  line  item  veto  argue  from 
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Federalist  69,  and  frankly  the  best  the  opposition  can  say  is,  well, 
no,  that  is  not  really  what  they  meant. 

The  Supreme  Court  is  concerned.  It  is  relevant,  if  not  necessarily 
conclusive.  It  is  relevant  that  no  President,  in  practice,  has  ever  ex- 
ercised a  line  item  veto.  They  have  taken  an  all-or-nothing  ap- 
proach. History  is  relevant;  it  is  not  necessarily  conclusive.  No 
President  has  ever  tried  a  line  item  veto. 

Secondly,  we  have  had  the  legislative  veto  for  over  a  half  cen- 
tury, never  tested  in  court.  When  it  finally  was  in  INS  v.  Chadha, 
the  Supreme  Court  invalidated  it  in  toto.  We  can  turn  to  the  cases 
and  say  no  real  cases,  but  we  know  in  the  case  I  cite  in  my  paper. 
United  States  v.  Munoz-Flores,  a  1990  case,  the  Court  said  it  was 
going  to  interpret  the  definition  of  "bill."  It  wasn't  going  to  defer 
to  Congress.  It  gave  its  definition  of  what  was  a  revenue  bill  and 
decided  ultimately  to  pull  the  particular  law.  Not  one  Justice 
agreed  with  Justice  Scalia's  separate  concurrence  in  the  judgment 
opinion  that  said,  no,  we  ought  to  defer  to  Congress  as  to  the  defi- 
nition of  "bill." 

Finally,  turning  to  policy,  if,  in  fact,  there  is  no  limit  on  the 
power  of  Congress  to  bundle  bills  together  and  the  President  hav- 
ing an  all-or-nothing  choice — that  is,  I  agree  that  Congress  can 
bundle  separate  items  together.  The  issue  is  if  Congress  does  that, 
can  the  President  veto  one  part  of  it.  If  that  is  the  power  of  Con- 
gress, Congress  every  2  years  can  say  everything  we  have  already 
passed,  plus  the  things  you  vetoed,  we  pass  as  one  omnibus  bill, 
and  the  President  has  an  all-or-nothing  choice.  That  is  a  tremen- 
dous power. 

My  time  is  up.  I  will  conclude.  I  don't  think  we  should  be  afraid 
of  a  test  case.  I  don't  know  whether  the  power  exists,  but  I  am  suf- 
ficiently unsettled  about  the  matter  that  I  think  a  test  case  would 
be  appropriate  and  we  can  solve  this  issue  once  and  for  all. 

Thank  you  very  much. 

[The  prepared  statement  of  Ronald  D.  Rotunda  follows:] 

Prepared  Statement  of  Ronald  D.  Rotunda 

introduction:  the  line  item  veto  and  the  deficit 

Many  Americans  are  very  concerned  about  the  national  debt.  For  example,  Win- 
dows Magazine  TM,  a  monthly  magazine  that  reviews  computer  software  and  hard- 
ware, recently  recommended  a  program  called  U.S.  Debt,  version  5.3.  Thousands  of 
users  have  downloaded  this  popular  program  from  computer  bulletin  boards.  This 
software  is  called  "freeware,"  that  is,  the  author  gives  the  program  away.  The  pro- 
gram continuously  calculates  the  national  debt,  telling  us  that  for  every  second  that 
passes,  the  national  debt  increases  nearly  $15,000 — and  that  is  after  the  dramatic 
efforts  in  recent  years  to  trim  the  deficit. 

In  spite  of  the  tax  cuts  of  the  1980's,  Americans  paid  almost  exactly  the  same  pro- 
portion of  their  income  in  taxes  in  1988  (22.7  percent)  as  they  did  in  1977  (22.8  per- 
cent). (Since  then,  federal  taxes  have  increased  even  more,  in  an  effort  to  cut  the 
deficit.)  Because  the  gross  domestic  product  increased  from  1977  to  1988,  the  federal 
government's  income  has  been  rising  as  fast  as  everyone  else's — but  its  expenditures 
are  rising  even  faster.  Between  1983  and  1988,  federal  outlays  grew  more  than  30 
percent  in  nominal  terms  and  more  than  12  percent  in  inflation-adjusted  terms.  Al- 
though recently  the  annual  deficit  is  decUning,  it  still  adds  billions  of  dollars  every 
week  to  ti\e  total  accumulated  deficit,  which  is  increasing  every  year. 

Some  people  have  reacted  to  the  large  deficit  by  donating  money  to  the  federal 
government.  The  Treasury  Department  maintains  the  "Fund  to  Reduce  the  Public 
Debt."  In  1987,  it  took  in  $1.3  milUon.  But  unless  that  figure  can  be  raised  to  about 
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$250  billion  per  year,  every  year,  we  vdll  make  no  real  headway  against  the  annual 
deficit,  and  none  against  the  accumulated  deficit. 

The  large  annual  deficits  have  focused  attention  on  structural  changes  in  the  Con- 
stitution that  might  reduce  the  tendency  of  the  federal  government  to  spend  more 
than  it  take  in  through  taxes.  Some  people  have  proposed  cutting  the  Gordian  knot 
by  a  balanced-budget  amendment.  People  have  also  turned  to  tne  question  of  the 
line  item  veto. 

A  line  item  veto  is  the  power  of  the  President  to  veto  a  particular  item,  or  Line, 
in  an  appropriations  bill  without  vetoing  the  entire  bill.  Most  state  governors  al- 
ready have  various  versions  of  this  power.  Like  other  vetoes,  it  is  subject  to  legisla- 
tive override. 

A  primary  purpose  of  a  line  item  veto  is  to  reduce  federal  spending  by  requiring 
more  responsibility  over  the  appropriation  process.  Right  now,  many  appropriations 
concerning  related  or  unrelated  issues  may  find  themselves  in  a  single  bill.  Any  par- 
ticular Congressperson  may  oppose  one  or  more  items,  but  yet  support  the  entire 
bill,  because  of  other  items  in  it.  The  President,  in  turn,  may  sign  the  bill,  while 
complaining  that  he  really  has  an  all  or  nothing  choice:  veto  the  entire  bill,  or  sign 
all  of  it.  In  recent  years,  it  is  not  unusual  for  Congress  to  send  to  the  President 
a  mammoth,  veto-proof  continuing  budgetary  resolution  with  more  than  its  fare 
share  of  allegedly  pork-barrel  measures.  Thus,  the  President,  while  signing  a  spend- 
ing bill,  can  still  blame  Congress  for  enacting  spending  measures;  individual 
Congresspersons,  in  turn,  can  vote  for  the  entire  oill  and  blame  their  colleagues  or 
the  President  for  the  bad  parts  of  the  bill.  The  giant  bills  serve  to  hide  responsibil- 
ity. 

The  present  legislative  process  makes  it  difficult  for  Congress  to  repeal  spending 
programs  once  they  are  enacted  into  law.  This  problem  is  inherent  in  the  legislative 
process  because  it  is  always  more  difficult  to  enact  a  law  than  to  oppose  one.  Thus, 
the  Federal  Government  now  spends  millions  of  dollars  a  year  on  Boards  and  Com- 
missions such  as  "The  Advisory  Panel  for  the  Dictionary  of  Occupational  Titles."  The 
"Helium  Reserves"  program  dating  back  to  1925 — costs  $120  million  annually;  its 

Eurpose  is  supposedly  military,  to  support  military  blimps.  We  even  spend  $110  mil- 
on  annually  to  subsidize  foreign  advertising  of  large  American  businesses,  al- 
though these  businesses,  such  as  General  Motors,  are  quite  capable  of  advertising 
themselves,  without  help  from  middle-class  taxpayers.^ 

THE  IMPOUNDMENT  ANALOGY 

In  the  past.  Presidents  have  sought  to  limit  federal  spending  by  impounding 
funds,  but  in  1974,  Congress  limited  that  power  to  statute.  See,  The  Congressionau 
Budget  and  Impoundment  Control  Act  of  1974,  Pub.  L.  93-344,  88  Stat,  at  Large 
297,  31  U.S.C.A.  §  10001  et  seq. 

The  impoundment  cases  illustrate  two  important  issues. 

First,  although  there  is  some  case  law  on  this  question,  it  is  interesting  that  none 
of  them  decide  the  impoundment  issue  in  any  broad  terms.  In  Kendall  v.  United 
States  ex  rel.  Stokes,  37  U.S.  (12  Pet.)  524,  9  L.Ed.  1181  (1838),  the  Court  narrowly 
held  that  when  Congress  expressly  directed  that  certain  sums  be  spent  (in  Kendall, 
Congress  directed  that  the  Postmaster  General  pay  Mr.  Kendall  for  services  ren- 
dered), the  President  lacked  constitutional  power  to  refuse  to  spend  these  funds;  his 
obligation  to  fadthfully  execute  the  laws  required  that  he  carry  out  the  Congres- 
sional mandate.  37  U.S.  (12  Pet.)  at  613.  However,  if  statutes  give  the  President 
discretion  to  spend,  lower  courts  have  found  that  the  impoundment  issue  was  a  po- 
litical question  and  thus  nonjusticiable,  because  there  is  no  ascertainable  standard 
for  review.2 

The  leading  modem  Supreme  Court  decision  on  impoundment  is  Trail  v.  New 
York,  420  U.S.  35,  95  S.Ct.  839,  43  L.Ed.2d  1  (1975).  The  Court  wrote  its  opinion 
narrowly,  emphasizing  statutory  interpretation  and  legislative  history  in  support  of 
its  conclusion  that  the  President  could  not  impound  funds  in  that  particular  case. 
The  narrowly  written  case  law  has  allowed  Presidents  to  continue  to  argue  that 
there  still  exists  some  type  of  Presidential  authority  to  impound,  based  on,  e.g.,  the 


1  Scott  Hodge,  Cutting  Federal  Spending:  A  to  Z,  Wall  Street  Journal,  May  13,  1994,  at  AlO, 
col.  4-6  (midwest  ed.). 

^Housing  Authority  of  the  City  and  County  of  San  Francisco  v.  HUD,  340  F.  Supp.  654,  656 
(N.D.  Cal.  1972). 

However,  when  "Congress  directs  that  money  be  spent  and  the  President,  as  Chief  Executive, 
declines  to  permit  the  spending,  the  resulting  conflict  is  not  political."  National  Council  of  Com- 
munity Health  Centers.  Inc.  v.  Weinberger,  361  F.  Supp.  897,  900  (D.D.C.  1973),  supplemented 
regarding  attorneys'  fees,  387  F.  Supp.  991  (1974),  reversed  regarding  award  of  attorneys'  fees, 
546  F.2d  1003  (D.C.  Cir.  1976),  cert,  denied,  431  U.S.  954,  97  S.Ct.  2764,  53  L.Ed.2d  270  (1977). 
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Anti-deficiency  Act  of  1950,  31  U.S.C.A.  §665  (amended  to  take  into  account  the  Im- 
poundment Control  Act  of  1974),  the  public  debt  ceiling,  or  the  Employment  Act  of 
1946,  15  U.S.C.A.  §§1021  to  1025.  Presidents  have  also  relied  on  their  Constitu- 
tional authority  over  foreign  affairs  and  their  power  as  commander-in-chief  as  justi- 
fying an  impoundment  power  in  certain  circumstances. ^  Present  Supreme  Court 
case  law  has  not  decided  such  arguments,  even  after  the  enactment  of  the  Impound- 
ment Control  Act. 

Second,  the  power  to  impound  is  much  greater  than  the  power  to  cast  a  veto.  Our 
Constitution  makes  clear  that  the  spending  power  of  Congress  is  subject  to  a  Presi- 
dential veto,  which  Congress  cab  override.  U.S.  Const.,  Art.  I,  §7,  cl.  2.  In  contrast, 
the  traditional  power  to  impound,  when  it  exists,  gives  the  President  an  absolute, 
unqualified  veto  over  congressional  spending,  which  is  one  of  Congress'  greatest 
powers  and  responsibilities.  In  other  words,  the  power  to  impound  is  much  greater 
than  the  power  to  veto  (or  even  the  power  to  engage  in  a  line  item  veto),  because 
Congress  can  override  the  veto.  In  addition,  the  impoundment  power  is  greater  be- 
cause the  President  can  continuously  adjust  the  dollars  impounded.  An  item  veto 
gives  the  President  only  one  shot  to  veto  the  item."* 

The  Court,  although  it  has  been  willing  to  make  broad  pronouncements  in  other 
areas  involving  the  separation  of  powers,^  has  been  unwilling  to  make  any  broad 
pronouncements  regarding  the  impoundment  power.  The  Court  has,  in  short,  left 
open  the  possibility  that  it  might  approve  of  a  Presidential  impoundment,  even  one 
in  violation  of  the  Congressional  Budget  and  Impoundment  Control  Act  of  1974  ^ 
and  even  though  the  power  to  impound,  if  it  exists,  is  absolute  and  not  subject  to 
override.' 

RESTRAINT  BY  LINE  ITEM  VETO 

For  many  years  Presidents,  ever  since  Ulysses  S.  Grant,  have  proposed  a  line  item 
veto.  Because  it  permits  congressional  override,  the  line  item  veto  is  less  intrusive 
of  congressional  power  than  impoundment,  which  Congress  can  never  override.  The 
issue  for  today  is  whether  the  President  already  has  the  power  of  a  line  item  veto. 
That  is  the  question  that  the  Judiciary  Committee  has  asked  me  to  evaluate. 

President  Clinton  could  create  a  test  case  by  vetoing  a  single  piece  of  legislation 
tucked  in  a  large  bill.  To  properlv  test  this  issue,  the  President  would  send  back 
the  item  so  that  Congress  would  have  an  opportunity  to  override  the  veto.  If  Con- 
gress did  not  override  (or  if  Congress  refused  to  consider  an  override  on  the  grounds 
that  the  President  lacked  such  a  power),  and  the  President  subsequently  remsed  to 
enforce  the  individual  item  of  the  law  in  question,  the  situation  then  would  be  ripe 
for  the  Courts  to  decide  the  definition  of  bill  for  purposes  of  Article  I,  §7,  Clause 
2  and  Clause  3.  Congress,  by  statute,  could  provide  for  expedited  judicial  review  of 
this  question. 

Neither  the  lower  courts  nor  the  Supreme  Court  have  ever  decided  the  question 
of  the  constitutionahty  of  the  line  item  veto,  although  there  is  dictum  in  some  lower 
court  cases  against  it.^  Perhaps  the  President  already  has  the  power  of  a  line  item 


^E.g.,  Ad  Hoc  Subcommittee  on  Impoundment  of  Funds  of  the  Senate  Committee  on  Govern- 
mental Operations  and  the  Senate  Subcommittee  on  Separation  of  Powers  of  the  Senate  Com- 
mittee on  the  Judiciary,  93d  Cong.,  1st  Session,  (1973),  at  364,  et  seq.  (testimony  of  Deputy  At- 
torney General  Joseph  Sneed). 

■♦J.  Gregory  Sidak  &  Thomas  A.  Smith,  The  Four  Faces  of  the  Item  Veto:  A  Reply  to  Tribe 
add  Kurland,  84  NW.  U.  L.  REV.  437,  448  (1990). 

^Immigration  and  Naturalization  Authority  v.  Chadha,  462  U.S.  919,  103  S.Ct.  2764,  77 
L.Ed.2d  317  (1983Xinvalidating  all  legislative  vetoes).  See  generally,  1  Ronald  D.  Rotunda  & 
John  E.  Nowak.  TREATISE  ON  CONSTITUTIONAL  LAW:  SUBSTANCE  AND  PROCEDURE 
§10.8  (2d  Ed.,  West  Pub.  Co.  1992). 

8See,  Gerald  Gunther,  CONSTITUTIONAL  LAW  333  (12th  ed.  1991). 

'  As  an  aside,  I  should  note  that  the  Impoundment  Act  provides  that  if  the  President  proposes 
to  defer  spending  appropriated  funds,  then  either  House  may  override  the  deferral  by  adopting 
a  simple  resolution.  This  procedure  for  disapproval  by  either  House  appears  to  be  an  unconstitu- 
tional legislative  veto.  Thus,  if  the  law  is  severable,  and  this  portion  is  cut  from  it,  the  Impound- 
ment Act  would  authorize  the  President  to  defer  spending  without  any  Congressional  check  be- 
cause there  would  be  no  constitutional  procedure  for  any  legislative  override. 

^Dr.  Louis  Fisher  of  the  Congressional  Research  Service  has  argued  that  two  lower  court 
cases,  DeCosta  v.  Nixon,  55  F.R.D.  145  (E.D.N.Y.  1972),  and  Lear  Siegler,  Inc.  v.  Lehman,  842 
F.2d  1102,  117-18  (9th  Cir.  1988),  actually  decided  against  a  line  item  veto.  See,  Louis  Fisher, 
The  Presidential  Veto:  Constitutional  Development,  in  PORK  BARRELS  AND  PRINCIPLES: 
THE  POLITICS  OF  THE  PRESIDENTIAL  VETO  17,  20-21  (Natioral  Center  for  the  Public  In- 
terest 1988).  In  both  cases  the  President  signed  bills  but  expressed  his  displeasure  with  portions 
of  both  of  them;  however,  he  did  not  purport  to  exercise  a  line  item  veto. 

Continued 
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veto,  but,  as  I  shall  explain,  there  is  insufficient  decisional  data  to  answer  this  ques- 
tion. There  is  no  clear  answer. 

First,  let  us  look  at  the  language  in  question.  In  trying  to  determine  what  the 
Constitution  says  about  the  veto  power,  it  is  always  helpful  to  look  at  the  words 
that  the  framers  used.  The  framers  gave  us  a  written  Constitution,  and  it  is  accept- 
ed Constitutional  analysis  that  we  start  by  looking  at  the  words. 

The  Constitution  never  refers  to  a  line  item  veto.  In  fact,  it  never  even  uses  the 
word  "veto."  Article  II,  which  estabhshes  the  Presidencv,  does  not  refer  to  the  veto 
power  at  all.  Article  I,  section  7,  clauses  2  and  3,  establish  what  we  have  come  to 
call  the  veto  power.  Clause  2  provides: 

Every  Bill  *  *  *  shall,  before  it  becomes  a  Law,  be  presented  to  the 
President  of  the  United  States;  If  he  approve  he  shall  sign  it,  but  if  not  he 
shall  retiu-n  it,  with  his  Objections  to  the  House  in  which  it  shall  have  origi- 
nated, who  shall  enter  the  Objections  at  large  on  their  Journal,  and  proceed 
to  reconsider  it.  If  after  such  Reconsideration  two  thirds  of  that  House  shall 
agree  to  pass  the  Bill,  it  shall  be  sent  together  with  the  Objections,  to  the 
other  House,  by  which  it  shall  likewise  be  reconsidered,  and  if  approved  by 
two  thirds  of  that  House,  it  shall  become  a  Law."  [emphasis  added] 

Clause  3  of  this  section  explains  further  that — 

Every  Order,  Resolution,  or  Vote,  to  Which  the  Concurrence  of  the  Senate 
and  House  of  Representatives  may  be  necessary  (except  on  a  question  of  Ad- 
journment) shall  be  presented  to  the  President  of  the  United  States;  and  be- 
fore the  Same  shall  take  Effect,  shall  be  approved  by  him,  or  being  dis- 
approved by  him,  shall  be  passed  by  two-thirds  of  the  Senate  and  House 
of  Representatives,  according  to  the  Rules  and  Limitations  prescribed  in  the 
Case  of  a  Bill."  [emphasis  added] 

It  is  interesting  that  the  language  does  not,  by  its  terms,  necessarily  preclude  tiie 
concept  of  a  partial  veto.^  The  President  is  supposed  to  record  his  "objections"  to 
every  "Bill,"  or  "Order,"  or  "Resolution,"  and  even  every  "Vote." 

The  New  York  lawyer,  Stephen  Glazier,  has  concluded  that,  based  on  this  lan- 
guage and  historical  arguments,  the  President  already  has  a  hne  item  veto.  He  has 
argued  that  at  the  time  of  the  Constitutional  Convention  the  term  "line  item  veto" 
did  not  exist  because  the  central  government  was  much  smaller  then  and  problem 
of  unrelated  bills  and  riders  did  not  really  yet  exist;  it  was  not  until  shortly  before 
the  Civil  War  that  Congress  first  made  common  the  practice  of  attaching  appropria- 
tion riders  to  bills.  Thus,  he  contends,  the  term  "rider"  developed  along  with  its  cor- 
ollary, "line  item  veto.i" 

The  distinguished  historian,  Forrest  McDonald,  has  examined  the  historical  back- 
ground and  argued  that  Mr.  Glazier  is  correct  and  that  the  history  supports  his  po- 
sition. Charles  J.  Cooper,  the  Washington,  D.C.  attorney  and  former  Assistant  At- 
torney General,  has  also  examined  the  history  and  comes  to  the  opposite  conclusion. 

History,  particularly  the  history  of  two  centuries  ago,  is  often  unclear,  and  it 
should  not  be  surprising  that  reasonable  people  differ  as  to  how  to  interpret  it.  This 
is  not  like  a  game  of  chess,  where  one  party  can  persuade  the  other  that  there  is 


In  neither  case  did  the  President  send  "his  Objections  to  the  House  in  which  it  shall  have 
originated,"  Art.  I,  §  7,  cl.  2,  as  the  Constitution  requires.  There  can  be  no  judicial  test  of  a  line 
item  veto  if  the  President  does  not  return  the  part  of  the  law  that  he  has  vetoed  back  to  Con- 
gress, which  can  either  (1)  override  it,  (2)  fail  to  override  it,  or  (3)  refuse  to  consider  it  on  the 
grounds  that  limited  "Objections"  (a  hne  item  veto)  do  not  exist.  Only  if  Congress  took  routes 
(2)  or  (3),  and  then  if  the  President  refused  to  enforce  the  portions  allegedly  vetoed,  would  the 
case  be  ripe  for  judicial  challenge. 

While  it  is  interesting  to  know  what  some  lower  court  judges  think,  those  thoughts  are  mere 
dictum.  We  need  a  real  test  case.  ^^ 

In  DeCosta  the  trial  court  announced  that  the  President's  statement  of  displeasure  was  very 
unfortunate"  and  that  "[n]o  executive  statement  denying  efficacy  to  the  legislation  could  have 
either  vaUdity  or  effect."  55  F.R.D.  at  146.  The  court  made  no  reference  to  any  line  item  veto. 

In  Lear  Siegler,  the  Court  of  Appeals  volunteered  that  the  line  item  veto  "does  not  exist  in 
the  federal  Constitution,  and  the  executive  branch  cannot  bring  a  de  facto  'hne  item'  veto  into 
existence  by  promulgating  orders  to  suspend  parts  of  statutes  which  the  President  has  signed 
into  law."  842  F.2d  at  1124.  In  Lear  Siegler  the  executive  branch  was  refusing  to  enforce  part 
of  a  law  because  of  its  alleged  unconstitutionality. 

9  Michael  Rappaport,  a  law  professor  at  the  University  of  San  Diego,  argues  that  there  is  no 
inherent  hne  item  veto,  but  admits  that  the  Constitutional  text  is  ambiguous.  The  President's 
Veto  and  the  Constitution,  87  Nw.  U.  L.  Rev.  735,  757  (1993). 

10  Stephen  Glazier,  Reagan  Already  Has  Line  Item  Veto,  Wall  Street  Journal,  Dec.  4,  1987, 
at  A14,  col.  5  (midwest  ed.).  See  also,  e.g..  Symposium  on  the  Line  Item  Veto,  1  NOTRE  DAME 
J.  OF  LAW,  ETHICS  &  PUB.  Policy  157  (1985). 
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checkmate.  Nonetheless,  it  is  interesting  that  Professor  McDonald  is  able  to  mar- 
shall  some  interesting  historical  facts  and  arguments  to  support  his  conclusions. 
History  is  not  a  mathematical  science,  so  Professor's  McDonald  s  evidence  is  subject 
to  differing  interpretation.  Yet  even  scholars  who  are  opponents  of  the  line  item  veto 
and  who  read  that  history  differently  confess  that  it  is  ambiguous.  ^^ 

The  Supreme  Court  is  concerned  with  history,  and  so  it  is  relevant  (even  if  not 
necessarily  conclusive)  that  the  words  at  issue  can  bear  the  interpretation  of  those 
who  argue  that  the  President  already  has  a  line  item  veto.  However,  no  President 
in  practice  has  ever  engaged  in  a  line  item  veto.  They  have  taken  an  "all  or  nothing" 
approach.  That  history  is  also  relevant,  but  is,  similarly,  not  necessarily  conclusive. 
For  example,  when  the  Supreme  Court  invalidated  all  legislative  vetoes  in  Immigra- 
tion and  Naturalization  Authority  v.  Chadha,  462  U.S.  919,  103  S.Ct.  2764,  77 
L.Ed.2d  317  (1983),  it  did  so  in  spite  of  the  fact  that  Congress  had  enacted  them, 
and  Presidents  had  accepted  them,  for  over  a  half  century. 

Article  I,  section  7,  clause  2,  as  mentioned  above,  provides  that  before  any  "Bill" 
becomes  law,  the  President  must  sign  it,  or  he  shall  return  it  with  his  "Objections." 
What  if  his  objection  is  only  to  part  of  a  bill?  What,  after  all,  is  a  "bill?"  If  a  pro- 
posed law  contains  a  series  of  severable  items  (whether  or  not  germane  to  each 
other),  is  that  proposal  one  bill,  or  more  than  one?  Must  an  "objection"  be  to  the 
entire  bill,  or  to  part  of  it? 

For  the  Court  to  answer  these  questions,  it  must  define  "bill"  and  "objections. 
The  Court  might  defer  to  Congress  and  conclude  that  a  "bill"  is  whatever  Congress 
determines  it  to  be.  However,  United  States  v.  Munoz-Flores,  495  U.S.  385,  110  S.Ct. 
1964,  109  L.Ed.2d  384  (1990),  may  suggest  otherwise.  In  that  case,  a  litigant  chal- 
lenged a  federal  law  that  required  courts  to  impose  a  monetary  "special  assessment" 
on  a  person  convicted  of  a  federal  misdemeanor.  The  defendant  argued  that  the  law 
violated  the  Origination  Clause,  Article  I,  §7,  cl.  1,  which  requires  that  all  bills  for 
raising  revenue  "shall  originate  in  the  House  of  Representatives."  In  this  case,  the 
Senate  was  the  first  Chamber  that  had  passed  the  special  assessment  law.  Justice 
Marshall,  for  the  Coiirt,  held  that  the  case  was  justiciable,  and  then  decided  what 
was  the  meaning  of  "revenue  bill"  for  Origination  Clause  purposes.  12 

Justice  Scalia,  concvuring  in  the  judgment,  argued  tor  a  more  deferential  ap- 
proach. He  contended  that  federal  courts  should  not  undertake  an  independent  in- 
vestigation of  the  origination  of  the  statute  in  this  case.  The  bill,  when  the  President 
signed  it,  was  designated,  "H  J  Res  648,"  meaning  House  Joint  Resolution  648.  The 
Court,  Justice  Scafia  said,  should  accept  the  congressional  representation  that  the 
legislation  originated  in  the  House:  "This  Court  may  thereby  have  the  last  word  on 
what  constitutes  a  bill  for  raising  revenue,  and  Congress  the  last  word  on  where 
a  particular  bill  has  originated — which  seems  to  me  as  it  should  be."  495  U.S.  at 
410.  However,  no  other  Justice  supported  that  position. 

One  should  not  read  too  much  into  this  case.  In  older  cases  the  Court  has  explic- 
itly deferred  to  Congress  in  interpreting  the  Origination  Clause.  ^^  gut  it  is  interest- 
ing that  Justice  Scalia's  opinion  arguing  that  tne  Court  should  defer  to  Congress 
as  to  where  a  particular  biU  originated,  is  the  most  modem  of  the  cases  to  deal  with 
this  question,  and  it  drew  no  votes  from  any  other  Justice. 

Goldwater  v.  Carter,  444  U.S.  996,  100  S.Ct.  533,  62  L.Ed.2d  428  (1979)  is  an  ex- 
ample of  another  case  where  several  of  the  Justices  appeared  to  be  quite  willing  to 
interpret  a  Constitutional  clause  that,  in  an  earlier  era,  might  have  been  dismissed 
as  nonjusticiable.  Several  members  of  Congress  sued  for  declaratory  and  injunctive 
relief  claiming  President  Carter  could  not  terminate  our  mutual  defense  treaty  with 
the  Republic  of  China  (Taiwan)  without  legislative  participation.  The  President 
needed  the  concurrence  of  two-thirds  of  the  Senate  to  ratify  the  original  treaty  (Art. 
II,  §2,  cl.  2),  and  some  people  argued  that  he  could  not  terminate  that  treaty  unless 
he  also  secured  the  votes  of  two-thirds  of  the  Senate  or  a  majority  of  both  Houses 
concurred. 

There  was  no  majority  opinion,  with  only  four  Justices  (Rehnquist,  J.,  joined  by 
Burger,  C.J.  &  Stewart  &  Stevens,  JJ.)  ar^ng  that  the  entire  matter  was 
nonjusticiable.  Justice  Powell's  concurring  opimon  argued  that  the  Court  could  de- 
cide the  issue  when  it  became  ripe,  but  that  it  was  not  yet  ripe: 


"E.g.,  Michael  Rappaport,  The  President's  Veto  and  the  Constitution,  87  Nw.  U.  L.  Rev.  735, 
756(1993). 

12  The  Court  held  that  there  was  no  violation  of  the  Origination  Clause  because  a  "statute 
that  creates  a  particular  federal  program  and  raises  revenue  to  support  that  prograni  as  opposed 
to  a  statute  that  raises  revenue  to  support  government  revenue  generally  is  not  a  'Bil[l]  for  rais- 
ing revenue'  within  the  meaning  of  the  Origination  Clause."  495  U.S.  at  398. 

13 E.g.,  United  States  v.  Norton,  91  U.S.  (1  Otto)  566,  569,  23  L.Ed.  454,  455  (1875):  The  "con- 
struction of  this  limitation  [in  a  bill  for  raising  revenue]  is  practically  well  settled  by  the  uni- 
form action  of  Congress." 


184 

We  are  asked  to  decide  whether  the  President  may  terminate  a  treaty 
under  the  Constitution  without  congressional  approval.  Resolution  of  the 
question  may  not  be  easy,  but  it  only  requires  us  to  apply  normal  principles 
of  interpretation  to  the  constitutional  provisions  at  issue,  [citing  Powell  v. 
McCormack]  The  present  case  involves  neither  review  of  the  President's  ac- 
tivities as  Commander-in-Chief  nor  impermissible  interference  in  the  field 
of  foreign  affairs.  *  *  *  This  case  'toucnes'  foreign  relations,  but  the  ques- 
tion presented  to  us  concerns  only  the  constitutional  division  of  power  be- 
tween Congress  and  the  President,  i'* 

Blackmun,  J.,  joined  by  White,  J.,  dissented;  they  would  have  set  the  case  for  full 
oral  argument.  Brennan,  J.,  also  dissented,  on  the  narrow  ground  that  the  President 
has  the  exclusive  power  to  recognize  foreign  governments.  Marshall,  J.,  concurred 
in  the  result,  without  opinion.  Thus,  only  four  Justices  were  willing  to  dismiss  the 
case  on  a  broad,  nonjusticiability  ground. 

The  Court,  in  Powell  v.  McCormack,  395  U.S.  486,  548-49,  89  S.Ct.  1944,  1978, 
23  L.Ed.2d  491  (1969),  may  have  portended  this  verv  narrow  interpretation  of  the 
noryusticiabihty  doctrine.  The  Court  in  Powell  ruled  that  it  could  decide  whether  the 
House  of  Representatives  had  to  seat  Congressman  Powell,  and  then  broadly  said, 
"as  our  interpretation  of  Art.  I,  §5,  discloses,  a  determination  of  petitioner  Powell's 
right  to  sit  would  require  no  more  than  an  interpretation  of  the  Constitution.  Such 
a  determination  falls  within  the  traditional  role  accorded  courts  to  interpret  the  law, 
and  does  not  involve  a  'lack  of  respect  due  [a]  coordinate  [branch]  of  government,' 
nor  does  it  involve  an  'initial  policy  determination  of  a  kind  clearly  for  nonjudicial 
discretion.'"  (emphasis  added). 

If  this  is  the  test — an  issue  is  not  a  political  question  if  its  resolution  "would  re- 
quire no  more  than  an  interpretation  oi  the  Constitution" — then  the  Court  niight  be 
very  willing  to  promulgate  its  own  definition  of  what  is  a  "Bill"  or  what  is  '^very 
*  *  *  Vote,  to  Which  tiie  Concurrence  of  the  Senate  and  House  of  Representatives 
may  be  necessary  *  *  *" 

If  there  is  no  limit  on  the  power  of  Congress  to  veto-proof  narrow  legislation  by 
attaching  it  as  a  rider  to  a  bill,  the  Court  might  be  persuaded  that  there  would  be 
serious  erosion  of  executive  powers.  Could  eacn  Congress  determine  on  the  last  day 
of  its  two-year  session  that  all  of  its  actions  for  that  period  should  be  one,  massive, 
omnibus  bill,  leaving  the  President  with  the  choice  of  only  signing  or  vetoing  the 
entire,  one,  giant  bill.  Perhaps  a  united  Congress  could  impose  such  a  "take  it  or 
leave  it"  choice  to  the  President,  but  there  is  sufficient  historical  and  analogous  case 
law  to  leave  the  President  with  a  reasonable  argument  that  the  Court  might  accept. 

A  STATUTORY  ALTERNATIVE? 

If  the  Court  would  take  it  upon  itself  to  define  the  word  "Bill"  in  Article  I,  §2, 
clause  2,  or"  [ejvery  Order,  Resolution,  or  Vote  to  Which  a  Concurrence  of  the  Sen- 
ate and  House  of  Representatives  may  be  necessary",  in  Article  I,  §  2,  clause  3,  it 
is  difficult  to  determine  what  test  the  Court  might  create.  It  might  use  some  sort 
of  germaneness  test,!'^  or  it  might  decide  that  any  portion  of  proposed  legislation 
that  is  severable  should  be  treated  as  a  separate  bill,  or  that  every  amendment  that 
was  voted  on  and  passed  both  the  House  and  Senate  is  a  separate  bill.  Or  the  Court 
might  choose  some  other  test.  Or  the  Court  might  rule  against  any  notion  of  a  line 
item  veto  and  conclude  that  a  "bill"  is  whatever  Congress  says  that  it  is. 

Even  if  the  Court  ruled  that  the  President's  veto  power  does  not  include  the  power 
of  a  line  item  veto,  Confess  could  enact  a  Une  item  veto  by  stetute.  Congress 
might,  for  example,  provide  bv  statute  that  the  President  could  separately  veto 
budget  lines  in  a  proposed  budget,  or  could  separately  veto  non-germane  spending 
items  in  a  bill.  If  tne  President  exercised  his  line  item  veto,  he  would  send  the  items 
back  to  Congress,  which  would  then  decide  whether  to  override  the  veto. 

Or  Congress  could  also  enact  a  statute  requiring  that  every  distinct  measure  be 
sent  individually  to  the  President.  Such  a  law  would  provide  that  any  non-related 
items  in  a  bill  would  be  treated  as  if  they  were  separate  bills,  each  subject  to  sepa- 
rate Presidential  veto.  The  President  would  then  have  line  item  veto  power  created 
by  statute;  there  would  be  no  test  case. 

If  Congress  did  not  like  this  procedure,  it  could  always  amend  or  repeal  its  law 
(although  the  repeal  law,  like  any  other  law,  would  be  subject  to  Presidential  veto). 
Alternatively,  Congress  might  enact  some  type  of  line  item  veto  that  would  auto- 
matically expire  after  two  or  three  years.  Then,  Congress  could  evaluate  the  experi- 


"444  U.S.  at  999,  100  S.Ct.  at  535  (Powell,  J.,  concurringXemphasis  added). 
'^  Although  the  historical  tradition  is  against  a  germaneness  requirement  in  federal  legisla- 
tion. 
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ence  under  the  statute  and  decide  to  reenact  it  in  its  original  form  or  in  a  modified 
form,  or  Congress  could  just  let  the  law  expire. 

If  Congress  created  a  line  item  veto  in  the  image  of  our  traditional  veto,  Congress 
could  only  override  it  by  a  super-majority.  However,  Congress,  by  statute,  might  de- 
cide that  a  simple  majority  could  override  a  portion  of  the  law  that  the  President 
had  item- vetoed. 

Even  an  override  by  simple  majority  of  both  Houses  of  Congress  would  impose  an 
important  fiscal  restraint.  The  procedure  does  not  shift  much  power  to  the  executive 
branch,  but  it  does  require  a  majority  of  both  houses  to  stand  up  and  be  counted 
on  each  pork-barrel  expenditvire.  No  legislator  can  then  hide  behind  an  all  encom- 
passing omnibus  bill. 

CONCLUSION 

Neither  the  lower  courts  nor  the  Supreme  Court  have  ever  decided  the  question 
of  the  constitutionality  of  the  hne  item  veto.  Perhaps  the  President  already  nas  the 
power  of  a  line  item  veto.  One  must  emphasize  that  there  is  insufficient  decisional 
data  to  predict  how  the  Supreme  Court  will  rule  on  this  question.  However,  by  ex- 
amining somewhat  analogous  cases,  one  can  develop  a  reasonable  argument  that 
such  a  power  exits.  By  no  means  am  I  predicting  that  it  is  Ukely  that  the  Supreme 
Court  would  rule  in  favor  of  line  item  veto.  However,  if  the  Court  were  to  promul- 
gate such  a  holding,  it  would  not  be  spun  out  of  whole  cloth;  it  would  not  spring 
out  without  warning,  Uke  Pallas  Athena  from  the  forehead  of  Zeus. 

Senator  Brown.  Thank  you,  professor. 

Mr.  Cooper,  I  appreciate  the  way  you  approached  this  question. 
Help  me  understand  your  interpretation,  though,  as  we  look  at 
clause  3.  Let's  say  we  have  an  amendment  on  the  tobacco  subsidy 
measure  and  it  is  indeed  not  only  permissible  to  get  a  separate  vote 
on  that  amendment,  but  we  do,  in  fact,  get  a  vote  on  that  amend- 
ment in  the  House.  It  comes  to  the  Senate  and  you  also  get  a  vote 
on  that. 

Articulate  for  me  why,  under  clause  3,  that  amendment  is  not 
subject  to  a  Presidential  veto. 

Mr.  Cooper.  When  you  use  this  example,  I  take  it  you,  are  con- 
templating that  there  is  a  specific  and  approving  vote  in  both 
Houses  on  the  tobacco  amendment  and  then  a  favorable  vote  is 
passed  in  both  Houses  on  a  larger  bill  that  the  tobacco  amendment 
is  a  part  of. 

Senator  Brown.  Yes. 

Mr.  Cooper.  Senator,  I  simply  would  echo  the  statement  made 
by  my  predecessor  in  testimony  today,  Walter  Bellinger,  that  the 
language  to  which  the  concurrence  of  the  Senate  and  House  of  Rep- 
resentatives may  be  necessary  is  language  suggesting  that  it  is  con- 
templated that  the  measure  itself  will  become  law  separately. 

Now,  to  the  extent  that  that  is  wrong,  the  most  that  I  under- 
stand from  your  hypothetical  that  could  oe  said  would  be  that  the 
tobacco  amendment,  unlike  any  other  item  within  this  larger  bill 
that  it  is  attached  to,  received  a  separate  vote  in  both  Houses,  and 
therefore  it  was  eligible  for  item  vetoing  treatment. 

Senator  Brown.  It  says  "every  vote.  Mr.  Bellinger  has  said  the 
modifying  language,  "to  which  the  concurrence  of  the  Senate  and 
the  House  of  Representatives  may  be  necessary" — does  not  include 
the  instance  that  we  have  described  where  an  affirmative  vote  by 
both  the  House  and  the  Senate  was,  in  fact,  necessary.  Is  there  any 
question  that  an  affirmative  vote  was  necessary  under  the  cir- 
cumstances? 

Mr.  Cooper.  Well,  it  was  necessary  in  the  sense  that,  as  with 
other  provisions  of  the  bill  or  the  measure  that  is  to  become  law, 
it  must  receive  the  concurrence  of  the  Senate  and  the  House.  That 


186 

the  measure  specifically  and  individually  and  separately  received 
concurrence  doesn't  seem  to  me  to  be  within  the  contemplation  of 
the  language. 

Senator  Brown.  It  says  "every  vote." 

Mr.  Cooper.  The  language  continues  to  suggest  that  the  order, 
resolution,  or  vote  shall  be  presented  to  the  President  of  the  United 
States,  and  before  the  same  shall  take  effect,  shall  be  approved  by 
him.  That  suggests  that  this  vote  shall  be  presented  to  him  sepa- 
rately to  me. 

Senator  Brown.  Where  does  it  say  "separately?" 

Mr.  Cooper.  It  doesn't  say  "separately."  It  doesn't  say  "sepa- 
rately." I  am  suggesting  the  import  of  the  language. 

Senator  Brown.  Every  vote  to  which  concurrence  may  be  nec- 
essary. In  this  case,  it  was  actually  necessary. 

Mr.  Cooper.  How  so? 

Senator  Brown.  Well,  concurrence  was  actually  necessary  be- 
cause there  was  a  vote  in  both  the  House  and  the  Senate  on  this 
specific  item. 

Mr.  Cooper.  Well,  that  is  true  of  every  measure  that  would  be- 
come law. 

Senator  Brown.  Well,  no;  as  a  matter  of  fact,  it  is  not,  and  it 
raises  an  interesting  question  should  the  courts  decide  there  is  a 
line  item  veto.  You  could  well  have  something  come  out  of  commit- 
tee, never  voted  on  on  the  floor,  never  considered  separately  in  the 
other  House,  and  simply  approved  as  part  of  a  whole  measure. 

Mr.  Cooper.  Exactly,  yes,  but  ultimately 

Senator  Brown.  But  the  case  before  you  is  not  one  of  those.  It 
is  one  where  you  had  a  specific  vote  on  a  specific  amendment  in 
both  the  House  and  the  Senate.  It  was,  in  fact,  necessary  to  have 
an  affirmative  vote  in  both  Houses  of  Congress.  Why  does  that  not 
meet  the  test  here? 

Mr.  Cooper.  Again,  Senator,  the  operation  of  these  two  clauses 
and  the  relationship  between  them  seems  to  me  to  suggest  and  to 
very  strongly  imply  that  any  measure  on  which  the  concurrence  of 
both  Houses  is  necessary  to  become  law  must  be  presented  to  the 
President. 

When  you  say  it  was  necessary,  it  seems  to  me  you  are  making 
a  factual  statement.  Yes,  it  was  necessary  in  the  legislative  proc- 
ess, but  it  wasn't  necessary  constitutionally,  as  you  point  out,  in 
that  many  times  measures  are  added  and  they  are  not  voted  on 
until  the  final  vote  is  taken  on  the  bill.  So  the  accident  that  the 
tobacco  amendment  might  be  voted  on  separately  in  both  Houses 
is  not  a  constitutional-level  consideration.  It  is  not  necessary  as  a 
matter  of  constitutional  law.  It  is  necessary  as  a  matter  of  constitu- 
tional law  that  both  Houses  ultimately  enact  any  measure  that 
would  be  law. 

Senator  Brown.  I  would  find  it  less  troubling  if  it  did  say  meas- 
ure. It  says  "any  vote,"  though. 

Mr.  Cooper.  Well,  I  think  when  they  say  every  order,  resolution, 
or  vote,  they  mean  measure,  too.  In  other  words,  I  don't  think  that 
the  Congress  would  be  empowered  to  say  we  are  going  to  vote 
today  on  the  tobacco  measure,  pass  it  both  Houses,  and  it  would 
become  law. 
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Senator  Brown.  I  thought  you  were  using  the  term  "measure"  to 
exclude  a  separate  vote. 

Mr.  Cooper.  No,  no,  not  at  all.  I  am  using  it  as  a  term  that 
strikes  me  as  sufficiently  encompassing  to  include  all   of  these 

things. 

Senator  Brown.  Let  me  put  this  a  different  way  and  see  if  you 
are  comfortable  with  it.  The  tobacco  loan  program  passes  the 
House  and  the  Senate  and  goes  to  the  President  and  the  President 
has  the  right  to  veto  it.  The  tobacco  loan  program  is  added  as  an 
amendment  in  the  House  and  ultimately  on  a  bill  that  is  passed 
in  the  Senate.  It  goes  to  the  President  and  the  President  does  not 
have  the  right  to  veto  the  tobacco  loan  program. 

Mr.  Cooper.  Yes,  he  does. 

Senator  Brown.  By  itself? 

Mr.  Cooper.  In  my  view,  that  is  true.  He  does  not  have  the  right 
to  do  it  by  itself. 

Senator  Brown.  You  have  referred  to  clause  3  as  a  presentment 
clause,  I  believe. 

Mr.  Cooper.  Residual  presentment  clause  is  the  term  that  some 
have  attached  to  it,  yes. 

Senator  Brown.  If  it  was  meant  to  simply  prohibit^  people  from 
changing  the  name  of  something  to  avoid  the  veto,  isn't  that,  in  ef- 
fect, what  you  have  done?  You  have  called  it  an  amendment  in- 
stead of  a  separate  bill,  but  haven't  you  simply  passed  and  enacted 
into  law  the  same  thing? 

Mr.  Cooper.  No,  no,  you  haven't  avoided  the  veto.  You  have  per- 
haps made  veto  with  respect  to  that  amendment,  if  it  is  objection- 
able to  the  President,  more  difficult  to  exercise,  but  you  haven't 
avoided  the  veto.  The  President  is  certainly  constitutionally  able, 
and  Presidents  throughout  history  have  exercised  this  authority,  to 
simply  say,  I  am  vetoing  this  bill  because  the  tobacco  amendment 
is  objectionable  to  me,  and  send  it  back  with  his  objections. 

Senator  Brown.  Is  the  President  under  the  Constitution 

Mr.  Cooper.  Let  me  just  finish  that  thought  because  it  seems  to 
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Senator  Brown.  Well,  I  have  got  you  where  I  want  you.  I  wanted 
to  go  ahead. 

Mr.  Cooper.  Well,  maybe  I  will  wiggle  out  before  you  can. 

The  President  is  obliged,  of  course,  to  send  back  the  measure 
that  he  has  vetoed  with  his  objections,  so  he  would  advise  Con- 
gress, obviously,  that  the  only  thing  objectionable  about  this  bill — 
he  would  have  signed  it  had  it  not  had  this  tobacco  amendment, 
or  whatever.  It  seems  to  me  that  the  language  of  clause  2  implies 
that  his  objections  will  not  necessarily  go  to  the  whole  of  a  bill; 
that  he  can  have  objections  that  are  less  than  the  whole  of  a  bill. 

Senator  Brown.  I  want  to  focus  on  another  point.  I  appreciate 
the  point  you  are  making,  but  let  me  focus  on  another  point.  Does 
the  Constitution  require  the  President  to  carry  out  the  laws  of  the 
land  under  his  executive  authority? 

Mr.  Cooper.  Absolutely,  Senator  Brown.  He  is  to  take  care  that 
the  laws  be  faithfully  executed. 

Senator  Brown.  That  is  mandatory  language? 

Mr.  Cooper.  Yes. 
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Senator  Brown.  What  about  a  measure  that,  if  the  President  ve- 
toes it,  makes  it  impossible  to  carry  out  the  laws  of  the  land? 

Mr.  Spitzer.  What  would  such  a  circumstance  be? 

Senator  Brown.  All  you  have  to  do  is  look  at  the  Reagan  era.  I 
will  show  you  several  examples. 

Mr.  Cooper.  How  is  that? 

Senator  Brown.  Congress  passes  an  omnibus  bill  so  late  in  the 
year  that  if  the  President  uses  the  veto  the  armed  forces  no  longer 
guard  the  country,  the  FBI  is  no  longer  paid.  Social  Security  checks 
no  longer  go  out.  It  is  brought  up  to  exactly  the  deadline  of  when 
all  funding  stops.  The  President  cannot  both  exercise  the  veto  and 
carry  out  the  laws  of  the  land. 

He  is  mandated  by  the  Constitution  to  carry  out  the  laws  of  the 
land.  He  is  also  empowered  by  the  Constitution  to  veto  a  measure 
of  which  he  does  not  approve.  You  have  conflicting  powers  provided 
by  the  Constitution.  Isn  t  a  line  item  veto  a  logical  implication? 

Mr.  Cooper.  I  don't  think  it  is  at  all. 

Senator  Brown.  Is  it  the  only  way  he  can  comply  with  those  two 
mandates? 

Mr.  Cooper.  I  don't  think  it  is  at  all. 

Senator  Brown.  What  option  does  the  President  have? 

Mr.  Cooper.  The  Constitution  doesn't  require  the  President  to 
faithfully  execute  the  law  if  the  Congress  has  made  it  impossible 
for  him  to  do  so. 

Senator  Brown.  Aren't  you  troubled  a  little  by  that? 

Mr.  Cooper.  Not  at  all.  I  am  not  troubled  at  all.  If  the  Congress 
proceeds,  for  example,  to  enact  a  statute  that  requires  the  Presi- 
dent to  do  something  which  requires  resources  and  then  does  not 
appropriate  any  money  for  him  to  do  it,  the  President  cannot  carry 
that  authority  out,  and  that  has  happened  not  infrequently  in  this 
country. 

Senator  Brown.  The  case  before  you  is  not  one  where  they  have 
failed  to  appropriate  the  money.  They  have  appropriated  the 
money.  The  case  before  you  is  one  where  he  has  an  obligation 
that 

Mr.  Cooper.  What  I  am  suggesting  is  that  there  is  no  difference 
in  those  cases.  In  other  words,  to  the  extent  that  the  President  ve- 
toes the  bill,  then  Congress  has  not  provided  the  money. 

Mr.  Spitzer.  If  the  President  vetoes  a  bill  that  comes  before  him, 
it  is  not  a  law.  It  goes  back  to  Congress,  and  even  if  the  Govern- 
ment grinds  to  a  halt,  he  is  duly  exercising  his  powers.  There  may 
be  a  political  judgment  that  the  veto  is  impolitic  or,  on  the  other 
hand,  that  it  is  sound  politics,  but  the  ball  then  falls  back  to  Con- 
gress and  it  then  assumes  responsibility  to  decide  what  it  is  going 
to  do.  Is  it  going  to  override  the  veto?  Is  it  going  to  reformulate  the 
legislation?  Is  it  going  to  allow  the  Government  to  shut  down?  So 
it  is  an  interactive  process. 

Senator  Brown.  Let  me  give  you  the  hypothetical  again  because 
I  didn't  define  it  that  way.  It  is  not  really  a  hypothetical  because 
it  did  present  itself  several  times  in  the  Reagan  administration. 

Mr.  Cooper.  Yes,  I  well  remember. 

Senator  Brown.  Congress  passes  a  measure  which  the  President 
would  like  to  veto.  There  is  not  enough  time  for  Congress  to  pass 
an  emergency  funding  measure. 
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The  President  has  a  constitutional  mandate  to  carry  out  the  laws 
of  the  land.  He  has  a  constitutional  power  to  veto  a  measure  of 
which  he  does  not  approve.  Those  two  powers  conflicted.  Now,  isn't 
it  a  normal  tenet  of  constitutional  interpretation  that  when  you 
have  conflicting  powers,  the  logical  interpretation  is  one  that  allows 
you  to  meet  those  responsibilities?  Aren't  you  then  obligated  to 
search  for  a  meaning  that  reconciles  those  two  conflicting  man- 
dates? 

Mr.  Cooper.  Senator  Brown,  I  am  frankly  having  a  hard  time 
seeing  the  nature  of  the  dilemma  because  it  just  doesn't  seem  to 
me  to  be  plausible,  frankly,  that  the  President  has  a  constitutional 
obligation  under  the  take  care  clause  to  sign  a  bill  that  he  finds 
objectionable  in  order  that  the  source  of  funding  for  programs  that 
he  is  obligated  to  enforce  will  not  be  interrupted.  I  just  don't  think 
that  is  a  plausible  proposition  constitutionally. 

Senator  Brown.  The  fact  that  it  is  virtually  impossible  to  carry 
out  that  mandate  without  signing  that  bill  doesn't  raise  that  ques- 
tion to  you? 

Mr.  Cooper,  No,  I  don't  think  that  it  does.  In  other  words,  I 
think  it  is  clear  that  the  President  need  not  faithfully  execute  laws 
that  are  impossible  for  him  to  execute,  and  if  there  are  no  re- 
sources for  him  to  execute  it,  whatever  the  reason — if  the  Congress 
has  behaved  in  what  I  frankly  believe  would  be  an  irresponsible 
manner,  as  you  have  outlined,  and  even  more  irresponsibly — let's 
say  it  doesn't  even  send  him  a  bill;  it  just  decides  not  to  fund  the 
Government,  period.  It  doesn't  send  him  a  bill.  How,  then,  does  he 
carry  out  his  authorities? 

I  don't  see  any  real  difference  in  his  constitutional  dilemma,  if 
there  is  one.  He  cannot  do  so.  He  cannot  bring  a  lawsuit  against 
the  Congress  and  have  a  judge  enjoin  the  Congress  to  pass  an  ap- 
propriations measure.  Surely,  the  courts  would  not  do  such  a  thing, 
although  some  cases  would  raise  questions 

Senator  Brown.  That  is  not  my  example. 

Mr.  Cooper.  But  what  I  am  suggesting  to  you  is  that  you  have 
to  stand  up  to  these  hypotheticals  to  advance  your  proposition. 
What  is  the  difference  in  that  example  and  the  one  you  have  ad- 
vanced? 

Senator  Brown.  Well,  I  will  tell  you  what  happened.  You  know 
what  happened.  The  President  backed  down.  He  did  not  exercise 
his  constitutional  power  to  veto  an  item  which  he  did  not  approve 
of.  He  did  not  approve  of  that  omnibus  appropriation  bill. 

Mr.  Cooper.  Right. 

Senator  Brown.  He  resolved  the  constitutional  dilemma,  of  ei- 
ther executing  the  laws  of  the  land  or  vetoing  bills  that  he  dis- 
approved of,  by  avoiding  the  veto. 

Mr,  Cooper.  But,  Senator  Brown,  to  the  extent  he  viewed  that 
as  being  the  nature  of  his  constitutional  dilemma — I  will  tell  you 
now  that  some  of  his  lawyers,  at  least  this  lawyer,  didn't  view  that 
as  his  dilemma.  I  think  his  dilemma  was  a  political  one,  and  the 
burdens  that  omnibus  legislation  create  are  political  burdens  on 
the  President. 

There  were  some  of  his  advisers  who  were  disappointed  when  he 
essentially  capitulated  to  that  type  of  Congressional  behavior. 
There  have  been  earlier  Presidents  who  did  not.  But,  again,  what 
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it  boils  down  to,  I  think,  is  the  nature  of  the  objectionable  features 
of  a  bill  such  that  it  makes  the  veto  compulsory  on  the  President, 
despite  the  political  difficulties  that  vetoing  such  a  bill  would 
present.  I  think  that  is  really  the  nature  of  the  dilemma  for  a 
President. 

Senator  Brown.  Senator  Specter? 

Senator  Specter.  Thank  you,  Mr.  Chairman. 

Professor  Spitzer,  do  you  think  that  this  issue  is  one  on  which 
reasonable  minds  could  differ  so  that  there  would  be  an  exercise  of 
good  faith  in  submitting  it  for  a  judicial  decision? 

Mr.  Spitzer.  I  think  reasonable  minds  can  differ.  I  think  that 
has  been  well  established.  Yes,  I  agree  with  that,  but  I  also  agree 
that  reasonable  people  can  be  in  error,  and  with  respect  to  some 
of  the  scholarship  I  have  read  on  this  subject  I  have  observed  er- 
rors in  analysis  and  in  argumentation  and  in  scholarship.  So  I 
come  to  a  conclusion  about  these  relationships  based  on  my  own 
analysis,  but  certainly  accept  the  proposition  that  analysts  come  to 
different  conclusions. 

Senator  Specter.  Well,  even  the  Supreme  Court  might  make  a 
mistake  now  and  then. 

Mr.  Spitzer.  Is  that  really  possible?  Yes,  of  course. 

Senator  Specter.  Would  you  say  that,  given  the  proposition  that 
reasonable  minds  can  differ,  there  is  a  sufficient  threshold  of  doubt 
so  that  we  ought  to  let  the  Court  decide  it? 

Mr.  Spitzer.  Well,  if  it  is  the  inclination  of  well-intentioned  peo- 
ple to  do  so,  that  certainly  would  be  one  course  of  action,  but  I 
guess  it  would  strike  me  that  on  the  scale  of  possible  political  and 
constitutional  issues  and  problems  that  Congress  deads  with  and 
that  the  courts  deal  with,  it  strikes  me  that  this  is  one  that  falls 
to  the  far  end  of  the  spectrum  either  in  terms  of  the  arguments 
that  stand  behind  it  or  in  terms  of  the  likelihood  that  the  argument 
would  be  sustained  through  the  courts.  I  mean,  one  never  knows 
until  one  gets  a  verdict,  of  course,  but  it  doesn't  strike  me  as  an 
argument  to  which  limited  resources  ought  to  be  committed. 

Senator  Specter.  Well,  as  long  as  it  is  on  the  spectrum,  then  it 
is  submittable.  Even  with  a  limited  Supreme  Court  docket,  they 
take  up  a  lot  of  questions  of  lesser  importance  than  this  one.  If  the 
standard  is  all  the  items  that  the  Supreme  Court  takes  up  of  great- 
er importance  than  this  so  limited  resources  ought  not  to  be  ap- 
plied to  so  frivolous  an  item,  I  would  be  prepared  to  accept  that 
test. 

Mr.  Spitzer.  Well,  I  certainly  would  defer  to  the  principles  and 
sentiments  of  any  member  of  the  Senate  or  anyone  else  who 
thought  that  it  was  appropriate  to  pursue.  It  certainly  would  be  of 
interest  to  me  as  a  scholar  and  would  provide  lots  of  grist  for  me, 
in  turn.  So  for  scholarly  reasons,  I  would  be  happy  to  see  it  go 
ahead. 

Senator  Specter.  Well,  I  know  you  are  a  scholar  who  reads  all 
of  the  advance  sheets,  so  they  are  all  of  interest  to  you.  You  are 
suggesting  this  might  be  of  some  greater  interest  to  you. 

I  understand  what  Professor  Bellinger  has  said  when  he  articu- 
lates the  proposition  that  each  officer  has  a  duty  to  follow  the  Con- 
stitution as  he  sees  it,  and  his  statement  that  there  is  not  sufficient 
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doubt  to  put  this  in  the  courts.  Then  the  question  is  what  is  suffi- 
cient doubt. 

Former  Assistant  Attorney  General  Cooper,  we  can  still  call  you 
General.  Once  you  are  a  general,  always  a  general,  Charles. 

Mr.  Cooper.  Please,  just  Chuck. 

Senator  Specter.  You  put  it  in  terms  of  what  level  of  doubt  is 
necessary  to  proceed  in  good  faith.  But  I  really  have  a  hard  time 
understanding  the  conclusion  that  this  ought  not  to  be  put  to  the 
Court.  This  matter  has  been  debated  for  a  longtime.  There  have 
been  very  learned  people  on  both  sides  of  this  question  say  that 
there  is  a  line  item  veto  present  in  the  Constitution  and  people 
who  say  there  is  not  a  line  item  veto  present  in  the  Constitution. 

Then  you  have  what  happens  day  in  and  day  out  in  the  Senate 
and  the  House,  saying  let's  leave  it  to  the  courts,  really  with  hardly 
any  thought  at  all.  Certainly,  this  goes  far  beyond  that  threshold 
of  thoughtfulness  and  leaving  it  to  the  Court.  Then  you  see  the 
kind  of  issues  which  the  Supreme  Court  grants  cert  on,  and  I  agree 
that  they  don't  grant  cert  on  enough  cases,  but  I  don't  think  you 
can  find  half  a  dozen  cases  in  the  Supreme  Court  in  the  term  that 
are  as  important  as  this  one.  In  fact,  I  can't  think  of  any,  with  the 
possible  exception  of  the  Navy  Yard  case,  that  they  have  granted 
cert  on  this  year  as  important  as  this  case.  So  when  I  ask  the  ques- 
tion, why  not  submit  it  to  the  Court,  I  have  a  hard  time  under- 
standing a  negative  answer. 

That  is  loading  the  question  pretty  heavily,  Professor  Spitzer,  but 
why  not? 

Mr.  Spitzer.  That  is  OK. 

Senator  Specter.  You  are  the  kind  of  a  man  who  can  stand  up 
to  any  heavily  loaded  question.  I  am  giving  former  Assistant  Attor- 
ney General  Cooper  plenty  of  notice  that  I  intend  to  ask  him  some 
hard  questions. 

Mr.  Spitzer.  In  principle,  I  would  indeed  be  reluctant  to  say  no. 
I  guess  what  I  am  saying  is  two  things.  One  is  that  if  one  is  serious 
about  the  item  veto,  I  think  the  plausible,  reasonable  way  to  pro- 
ceed is  through  the  regular  legislative  process  of  a  constitutional 
amendment.  Some  have  argued  that  the  statutory  method  is  plau- 
sible as  well,  but  the  constitutional  amendment  process  certainly  is 
appropriate. 

Secondly,  the  historical  record,  to  me,  is  not  a  close  call.  The  his- 
torical record  and  the  constitutional  record  is  not  a  close  call  for 
me. 

Senator  Specter.  But  not  an  unreasonable  call  on  the  other 
side? 

Mr.  Spitzer.  Sorry? 

Senator  Specter.  Not  an  unreasonable  call  on  the  other  side. 
Well,  you  have  already  said  that. 

Mr.  Spitzer.  Well,  sure;  it  is  important  to  consider  with  respect 
the  opposing  views  of  others.  All  that  I  can  say  is  that  my  own 
analysis  is  that  it  is  not  a  very  strong  argument.  I  mean,  that 
doesn't  mean  it  can't  be  brought  or  that  one  desirous  of  making  it 
ought  not  to  make  it. 

Senator  Specter.  Can't  be  brought  or  shouldn't  be  brought? 
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Mr.  Spitzer,  Well,  then  indeed  perhaps  it  should  be  brought  if 
the  motivation  is  strong  enough  to  do  so.  It  doesn't  make  sense  to 
me,  but  one  could  certainly  do  it. 

Mr.  Cooper.  Senator,  could  I  take  a  shot  at  a  brief  point  on  that 
score? 

Senator  Specter.  No,  not  until  you  are  asked  a  question,  Mr. 
Cooper.  [Laughter.] 

OK,  go  ahead. 

Mr.  Cooper.  Senator,  I  think  that  the  issue  you  are  raising  is 
one  that  can't  be  answered  for  any  individual  involved  in  this  proc- 
ess, and  least  of  all  the  President,  by  simply  recognizing  that  there 
are  reasonable  people  in  disagreement  on  this  issue. 

It  does  seem  to  me  that  the  obligation  that  the  oaths  of  office 
that  you  gentlemen  and  the  President  and  all  of  his  subordinates 
have  taken  require  a  personal  examination  of  this  issue,  and  if  the 
individual's  conclusion  is  that  the  arguments  favoring  the  existence 
of  this  authority  are  sufficiently  plausible  and  persuasive  to  satisfy 
the  President  or  an  individual  Senator  in  the  context  of  this  resolu- 
tion that  the  course  of  action  of  item-vetoing  a  measure  is  one  that 
can  conscientiously  be  pursued,  then  it  is  a  proper  thing  to  do.  It 
is  absolutely  a  proper  thing  to  do. 

Senator  Specter.  A  proper  thing  to  bring  a  court  case? 

Mr.  Cooper.  Absolutely,  absolutely.  In  other  words,  when  I  was 
responsible  for  providing  legal  advice  to  executive  branch  officers, 
including  the  President,  it  was  my  philosophy  that  the  lawyers 
shouldn't  be  making  decisions,  except  those  decisions  that  were 
really  precluded  by  legal  analysis. 

Senator  Specter.  Well,  the  President  didn't  ask  you  is  there  a 
sufficient  basis  to  make  a  court  test.  He  asked  you,  do  I  have,  in 
your  legal  judgment,  the  line  item  veto  authority. 

Mr.  Cooper.  That  is  true,  that  is  true. 

Senator  Specter.  So  that  is  a  very  different  question. 

Mr.  Cooper.  I  think  those  are  two  different  questions. 

Senator  Specter.  A  different  question:  do  I  have  the  line  item 
veto  authority?  And  you  said  no,  but  he  didn't  say  to  you,  is  there 
a  sufficient  doubt  so  that  I  would  be  operating  in  good  faith  to 
bring  a  court  case. 

Mr.  Cooper.  Those  are  two  different  questions,  Senator,  abso- 
lutely. 

Senator  Specter.  Had  he  asked  you  the  second  question,  what 
would  you  have  said? 

Mr.  Cooper.  I  am  not  happy  to  have  to  respond  this  way,  but 
I  would  have  said  that  I  could  not  conscientiously  recommend  that 
he  take  the  course,  not  because,  on  balance,  I  think  I  am  persuaded 
by  the  arguments  against  the  inherent  line  item  veto,  but  rather 
because  I  think  those  arguments  are,  to  me  and  to  my  analysis, 
compelling. 

However,  I  have  Professor  Rotunda  here  and  Senator  Specter, 
and  there  are  others  whom  I  respect  who  have  looked  at  this  issue, 
and  no  doubt  have  looked  at  it  as  much  as  I  have,  who  believe  that 
this  issue  is  sufficiently  plausible  that  it  should  be  in  play.  I  have 
no  criticism  of  that  analysis.  Quite  the  contrary,  I  think  Professor 
Rotunda  would  be  proceeding  in  perfect  good  faith  to  advise  the  in- 
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cumbent  President  or  this  Senate  that  that  course  should  be  pur- 
sued. 

I  simply  weigh  the  question  differently  and  it  doesn't  get  over  my 
threshold,  though  I  will  tell  you  I  think  the  threshold  at  which  law- 
yers should  control  policy  in  a  government  is  a  low  one,  frankly. 
It  doesn't  get  over  my  threshold. 

Senator  Specter.  Mr.  Cooper,  would  I  be  accurate  in  represent- 
ing your  testimony  when  this  case  comes  to  the  floor  for  discussion 
to  say  that  former  Assistant  Attorney  General  Cooper  thought  that 
reasonable  minds  could  differ  and  it  would  be  reasonable  to  make 
a  court  test  on  the  issue? 

Mr.  Cooper.  Senator,  I  would  quibble,  I  think,  a  little  bit  with 
that  formulation.  I  think  I  would  certainly  release  you  to  say  that 
there  are  reasonable  people  on  the  other  side  of  this  issue  from  me 
whom  I  respect,  not  the  least  of  them,  obviously,  you,  Senator  Spec- 
ter. But  it  is  nonetheless  my  judgment  that  I  could  not  conscien- 
tiously recommend  that  there  is  sufficient  support  for  inherent  line 
item  veto  authority  to  counsel  in  favor  of  pursuing  that  course  to 
a  President. 

Senator  Specter.  Professor  Rotunda,  are  you  reasonable? 
[Laughter.! 

Mr.  Rotunda.  My  wife  sometimes  would  disagree,  but  on  the 
whole  I  think  I  am,  yes. 

Senator  Specter.  Do  you  think  it  is  a  pretty  clear  conclusion 
that  this  case  is  worth  its  day  in  court? 

Mr.  Rotunda.  Yes,  absolutely.  I  mean,  I  approached  this  not 
really  knowing  and  initially  thinking,  gee,  we  have  never  done  it; 
of  course,  you  can't  do  it.  Then  when  I  looked  at  the  history  and 
the  language  carefully  and  thought  of,  say,  somewhat  analogous  is- 
sues, the  precedent  I  referred  to  in  my  paper  that  I  submitted, 
there  is  a  lot  more  to  this  argument  than  I  ever  thought  there 
would  be. 

The  more  natural  interpretation  of  clauses  2  and  3  together 
would  suggest  there  is  a  line  item  veto.  So  I  think  it  is  perfectly 
reasonable,  the  kinds  of  things  that  the  Court  decides  and  ought 
to  decide  on  an  issue  like  this. 

Senator  Specter.  Well,  you  have  this  single-spaced  opinion  by 
Assistant  Attorney  General  Charles  J.  Cooper  which  runs  43  pages 
on  a  question  on  which  there  is  not  sufficient  threshold  doubt. 

Mr.  Cooper.  Senator,  I  am  fearful  that  you  may  not  have  the 
whole  opinion.  [Laughter.] 

Mr.  Rotunda.  If  it  takes  that  long  to  say  that 

Senator  Specter.  I  am  glad  to  hear  you  express  that  reservation, 
since  it  was  supplied  by  you,  and  that  obviously  goes  to  the  whole 
credibility  of  the  witness.  [Laughter.] 

Senator  Brown.  This,  I  might  observe,  was  at  a  time  when  he 
was  not  being  paid  by  the  hour.  [Laughter.] 

Mr.  Rotunda.  If  it  takes  that  long  to  say  something,  it  suggests 
there  are  a  lot  of  arguments  to  meet,  not  the  least  of  which  is  the 
most  natural  interpretation  of  clauses  2  and  3  together.  We  are 
left,  for  example,  with  Mr.  Bellinger  telling  us  that  the  Framers 
were  awfully  verbose  when  they  wrote  clause  3.  That  is  why  they 
didn't  just  add  a  phrase  to  clause  2;  they  were  wordy.  A  typical 
principle  of  constitutional  interpretation  is  there  is  nothing  in  the 
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Constitution  that  is  wordy;  that  they  were  very  cheap  in  the  use 
of  words.  They  tried  to  be  pithy. 

We  are  left  with  the  argument  on  Federalist  69  that,  well,  these 
were  just  people  reading  this  in  the  newspaper  and  we  shouldn't 
place  too  much  into  that.  That  is  also  a  little  surprising  because 
this  was  debated  heavily,  and  when  a  Massachusetts  or  New  York 
resident  reads  that  this  is  the  kind  of  veto  power  your  governor  has 
and  he  knows  the  kind  of  veto  power  his  governor  has  and  he  votes 
for  the  Constitution,  that  is  evidence. 

None  of  this  is  like  chess.  I  think  it  is  fair  to  say  that  there  are 
very  few  constitutional  arguments  which,  when  we  go  back  and 
forth,  I  can  make  you  agree  in  the  sense  that  if  we  play  chess  I 
can  make  you  agree  that  you  are  checkmated;  that  is,  the  loser 
agrees  on  checkmate.  But  that  is  not  the  way  it  is  with  historical 
or  legal  arguments,  at  least  not  the  interesting  ones.  So  it  doesn't 
surprise  me  that  historians  like  Professor  McDonald  disagrees  with 
other  historians  that  have  looked  at  this. 

But  I  do  think  the  issue  on  the  whole  is  reasonable  and  it  helps 
us  avoid  a  somewhat  strange  interpretation  of  the  clause  3,  section 
7,  article  I;  that  is,  the  example  I  think  Senator  Brown  gave.  Let's 
say  that  a  bill  is  before  the  House  and  somebody  adds  an  amend- 
ment on  the  floor  and  it  is  passed  by  the  House.  The  whole  bill, 
with  the  amendment,  goes  to  the  Senate  and  they  vote  for  the 
whole  thing  without  any  floor  amendments.  We  have  got  two  votes 
that  really  have  gone  to  the  President.  It  says  every  vote  to  which 
the  concurrence  of  the  House  of  Representatives  may  be  necessary 
shall  be  presented  to  the  President  and  shall  be  approved  by  him 
or  he  sends  it  back. 

The  vote  on  that  particular  item  was  passed  separately  in  the 
House,  and  the  Senate  could  have  done  it  separately,  but  they  de- 
cided, for  whatever  reason,  to  do  it  all  together.  There  are  two 
things  that  went  to  the  President.  If  Congress  could  avoid  or  dilute 
Presidential  power  by  simply  saying,  no,  it  is  really  one  bill,  and 
that  is  the  end  of  it  and  the  courts  can't  decide  it,  that  would  mean 
courts  can't  decide  the  definition  of  'TdIII." 

We  saw  in  the  Munoz-Flores  case  they  said,  we  decided  that,  not 
Congress.  It  would  mean  that  after  2  years,  let's  say.  Congress 
holds  back  everything  until  the  end  of  2  years  and  says  take  it  or 
leave  it.  While  it  is,  I  suppose,  literally  true  that  the  President  can 
take  it  or  leave  it,  that  causes  problems  with  other  parts  of  the 
Constitution — the  President's  duty  to  take  care  that  the  laws  be 
faithfully  executed. 

What  if  the  President  thinks  with  respect  to  one  of  these  aspects 
of  the  vote  that  it  was  unconstitutional?  The  President  takes  the 
same  oath  that  the  Senators  and  the  Justices  take  to  enforce  the 
Constitution.  He  says,  I  can't  vote  for  this  particular  item  because 
I  think  it  is  unconstitutional;  I  won't  grant  my  signature  to  that 
item,  I  will  send  it  back;  change  it  to  avoid  these  constitutional 
problems  or  pass  it  over  my  veto,  which  means  I  don't  have  the  re- 
sponsibility; there  is  not  blood  on  my  hands;  I  didn't  approve  that 
aspect  I  think  is  unconstitutional. 

A  line  item  veto  interpretation  avoids  those  problems.  The  Court 
could  come  up  with  another  interpretation,  but  I  don't  think  it  is 
unreasonable  for  the  Court  to  come  up  with  a  line  item  veto.  I  am 
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not  predicting  that  this  is  what  the  Court  will  do.  I  try  not  to  make 
predictions.  It  is  just  evidence  of  my  fallibility,  but  I  do  think  we 
should  not  be  afraid  of  a  court  case.  That  may  suggest  that  maybe 
some  of  them  are  concerned  that  the  court  would  uphold  the  line 
item  veto. 

Senator  Specter.  Thank  you  very  much,  Professor  Rotunda,  and 
thank  you,  Mr.  Cooper  and  Professor  Spitzer.  It  is  only  the  fact 
that  we  are  into  the  third  hour  that  limits  a  good  bit  more  discus- 
sion that  I  would  be  very  pleased  to  undertake.  We  are  very  grate- 
ful to  you  for  spending  the  time  and  for  coming  here  and  giving  us 
your  counseling,  especially  at  the  prevailing  hourly  rate. 

Thank  you. 

Senator  Brown.  This  has  been  a  superb  panel.  Thank  you. 

Mr.  Cooper.  Thank  you.  Good  luck  to  you. 

[Whereupon,  at  12:27  p.m.,  the  subcommittee  was  adjourned.] 
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S.  RES.  195 


Expressing  the  sense  of  the  Senate  that  the  President  currently  has  authority 
under  the  Constitution  to  veto  individual  items  of  appropriation  and 
that  the  President  should  exereise  that  authority  without  awaiting  the 
enactment  of  additional  authorization. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  24  (legislatiw  day,  February  22),  1994 

Mr.  Specter  submitted  the  following  resolution;  which  was  referred  to  the 

CJommittee  on  the  Judiciaiy 


RESOLUTION 

Expressing  the  sense  of  the  Senate  that  the  President  cur- 
rently has  authority  under  the  Constitution  to  veto  indi- 
vidual items  of  appropriation  and  that  the  President 
should  exercise  that  authority  without  awaiting  the  en- 
actment of  additional  authorization. 

Whereas  article  I,  section  7,  clause  2  of  the  Constitution  au- 
thorizes the  President  to  veto  bills  passed  by  both  Houses 
of  Congress; 

"Whereas  article  I,  section  7,  clause  3  of  the  Constitution  au- 
thorizes the  President  to  veto  every  "Order,  Resolution, 
or  Vote"  passed  by  both  Houses  of  Congress; 

"Whereas  during  the  Constitutional  Convention,  Roger  Sher- 
man of  Connecticut  opined   that  article   I,   section   7, 
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clause   3   was  "unnecessary,  except  as  to  votes  taking 
money  out  of  the  Treasury"; 

Whereas  the  language  of  article  I,  section  7,  clause  3  was 
taken  directly  from  the  Constitution  of  the  Common- 
wealth of  Massachusetts  of  1780; 

Whereas  the  provision  of  the  Massachusetts  Constitution  of 
1780  that  was  included  as  article  I,  section  7,  clause  3 
of  the  United  States  Constitution  vested  in  the  Governor 
of  Massachusetts  the  authority  to  veto  individual  items  of 
appropriation  contained  in  omnibus  appropriations  bills 
passed  by  the  Massachusetts  Legislature; 

Whereas  the  Governor  of  Massachusetts  had  enjoyed  the  au- 
thority to  veto  individual  items  of  appropriation  passed 
by  the  legislature  since  1733; 

Whereas  in  explaining  the  purpose  of  the  constitutional  veto 
power,  Alexander  Hamilton  wrote  in  The  Federalist  No. 
69  that  it  "tallies  exactly  with  the  revisionary  authority 
of  the  council  of  revision"  in  the  State  of  New  York, 
which  had  the  authority  to  revise  or  strike  out  individual 
items  of  appropriation  contained  in  spending  bills; 

Whereas  shortly  after  the  new  Federal  Constitution  was 
adopted,  the  States  of  Georgia,  Pennsylvania,  Vermont, 
and  Kentucky  adopted  new  Constitutions  which  included 
the  language  of  art;icle  I,  section  7  of  the  Federal  Con- 
stitution, and  allowed  their  Governors  to  veto  individual 
items  of  appropriation  on  the  basis  of  these  provisions; 

Whereas  the  contemporary  practice  in  the  States  is  probative 
as  to  the  understanding  of  the  framers  of  the  Constitu- 
tion as  to  the  meaning  of  article  I,  section  7,  clause  3; 

Whereas  President  Washington,  on  a  matter  of  presidential 
authority,  exercised  the  prerogative  to  shift  appropriated 
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funds  from  one  account  to  another,  effectuating  a  line- 
item  veto; 

Whereas  President  Jefferson  considered  appropriations  bills 
to  be  permissive  and  refused  on  at  leaist  two  occasions  to 
spend  funds  appropriated  by  the  Congress:  Now,  there- 
fore, be  it 

1  Resolved,  That  it  is  the  sense  of  the  Senate  that — 

2  (1)  the  Constitution  grants  to  the  President  the 

3  authority  to  veto  individual  items  of  appropriation; 

4  and 

5  (2)  the  President  should  exercise  that  constitu- 

6  tional  authority  to  veto  individual  items  of  appro- 

7  .        priation  wthout  awaiting  the   enactment  of  addi- 

8  tional  authorization. 

O 
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Additional  Submissions  for  the  Record 


Prepared  Statement  of  Louis  Fisher,  Congressional  Research  Service 

Mr.  Chairman,  thank  you  for  inviting  me  to  present  a  statement  on  the  availabil- 
ity of  an  inherent  line-item  veto  for  the  President.  According  to  this  theory,  based 
on  a  number  of  premises,  the  President  has  access  to  such  authority  at  the  present 
time.  Without  the  need  for  further  statutory  or  constitutional  change,  the  theory  of 
an  inherent  line-item  veto  would  permit  the  President  to  delete  items  from  appro- 
priations bills  presented  to  him.  For  reasons  given  in  my  testimony,  I  believe  this 
theory  to  be  in  error. 

1.  British  Board  of  Trade.  Professor  Forrest  McDonald  has  explained  the  different 
forms  of  government  in  the  American  colonies  and  the  selective  disapproval  prac- 
ticed by  the  British  Board  of  Trade  from  1698  to  1776.  He  suggests  that  this  implies 
some  support  among  the  framers  for  an  item  veto  for  the  President.  I  reach  a  dif- 
ferent conclusion.  The  practices  of  the  British  Board  of  Trade  are  closer  to  judicial 
review  than  to  an  item  veto,  and  to  the  extent  they  could  be  considered  an  item 
veto  the  framers  were  aware  of  those  precedents  and  chose  not  to  incorporate  them 
in  the  U.S.  Constitution. 

As  McDonald  notes.  His  Majesty's  Privy  Council  created  an  administrative  body 
in  1696  and  called  it  the  Board  of  Trade.  It  reviewed  all  legislation  passed  by  the 
American  colonies  from  1696  to  1776.  Over  that  eighty  year  period  the  Board  re- 
viewed 8,563  pieces  of  legislation.  According  to  McDonald,  the  members  of  the  Board 

made  clear  almost  from  the  beginning,  in  1702,  that  the  veto  that  they  were 
exercising  in  the  name  of  the  Crown  was  a  selective  veto,  a  line-item  veto. 
They  vetoed  all  or  peul  of  469  pieces  of  legislation  in  the  eighty  years  in 
which  the  Board  of  Trade  oversaw  the  colonies.  ^ 

If  we  accept  this  interpretation  (that  the  Board  exercised  an  item  veto),  a  natural 
conclusion  would  be  that  the  framers  were  aware  of  the  item  veto  and  consciously 
rejected  it  for  the  President.  But  it  appears  that  the  Board  exercised  more  the  power 
of  judicial  review  than  the  power  of  veto.  The  basic  statistical  data  was  gathered 
by  Elmer  Beecher  Russell  in  a  work  published  in  1915.  Russell  pointed  out  that  the 
Board  routinely  reviewed  thousands  of  acts  submitted  by  the  mainland  American 
colonies  and  disallowed  some  either  in  whole  or  in  part.  The  Board  of  Trade  did  not 
"veto"  (by  item  or  otherwise)  bills  submitted  to  it  by  the  colonial  governments.  It 
had  authority  to  recommend  to  the  Privy  Council  the  "disallowance"  of  laws,  or 

f»arts  of  laws.  The  distinction  here  is  important.  A  veto  prevents  a  proposed  law 
rom  going  into  effect;  a  disallowance  occurred  after  a  law  was  in  effect.  In  some 
cases  the  colonies  had  to  send  bills  in  "suspended"  form  and  await  the  Council's  ap- 
proval. 

Russell  did  not  associate  the  Council's  activity  with  an  item  veto.  Instead,  he  saw 
its  work  as  a  forerunner  of  judicial  review.  In  his  concluding  words,  "[T]he  work  of 
the  Privy  Council  constituted  at  once  a  precedent  and  a  prepsiration  for  the  power 
of  judicial  annulment  upon  constitutional  grounds  now  exercised  by  the  state  and 
federal  courts  in  the  United  States."  ^  In  short,  Russell  saw  the  work  of  the  British 
Board  of  Trade  as  significant  for  preparing  the  way  for  judicial  review,  not  the  item 
veto. 

It  is  hard  to  believe  that  the  frauners  harbored  a  secret  admiration  for  the  British 
Board  of  Trade.  Because  of  the  Council's  actions,  the  colonies  reacted  with  resent- 
ment and  anger.  As  RusseU  notes:  "Perhaps  no  grievance  stated  in  the  Declaration 
of  Independence  has  greater  basis  of  fact  than  the  assertion  that  the  king  had  Tor- 
bidden  his  governors  to  pass  Laws  of  immediate  and  pressing  importance,  unless 
suspended  in  their  operation  till  his  assent  should  be  obtained;  and  when  so  sus- 
pended he  has  utterly  neglected  to  attend  to  them."'  Russell  adds:  "The  charge  of 
the  Declaration  that  the  king  had  'refused  his  Assent  to  Laws,  the  most  wholesome 
and  necessary  for  the  public  good,'  might  well  refer  to  the  repeated  disallowances 
of  acts."  3 


1  Forrest  McDonald,  "The  Framers'  Conception  of  the  Veto  Power,"  in  Pork  Barrels  and  Prin- 
ciples: The  Politics  of  the  Presidential  Veto  2-3  (National  Legal  Center,  1988)  (hereinafter 
"McDonald  "). 

2  Elmer  Beecher  Russell,  The  Review  of  American  Colonial  Legislation  by  the  King  in  Council 
227  (1915). 

aid.  at  225-226. 
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2.  The  Council  of  Revision.  At  the  Philadephia  Convention,  it  was  proposed  that 
the  veto  power  be  lodged  jointly  in  the  President  and  the  Supreme  Court  in  a  "coun- 
cil of  revision."  Such  a  council  might  have  been  able  to  disapprove  specific  items  or 
sections  of  a  bill.  However,  that  proposal  was  debated  fully  and  rejected,  leaving  the 
Court  free  and  independent  to  judge  bills  after  they  were  enacted,  and  restricting 
the  President  to  a  yes-or-no  choice  when  bills  reached  him.'*  Professor  McDonald  has 
argued  elsewhere  that  the  Court,  in  Marbury  v.  Madison  (1803),  "established  the 
precedent  that  its  power  was  of  a  line-item  nature:  It  declared  that  Article  25  of 
the  Judiciary  Act  of  1789,  not  the  entire  act,  was  unconstitutional."^  That  is  an  in- 
teresting argument  for  a  judicial  "item  veto,"  but  it  does  not  advance  the  case  for 
presidential  power. 

3.  Debate  on  the  Veto  Power.  Stephen  Glazier  argues  that  when  the  framers  met 
at  the  constitutional  convention  in  Philadelphia,  they  altered  the  language  of  the 
veto  power  in  such  a  way  that  it  implies  an  item  veto  for  the  President  under  con- 
temporary conditions.  On  August  15,  1787,  James  Madison  observed  that  if  the  veto 
of  the  President  "was  confined  to  bills;  it  would  be  evaded  by  acts  under  the  form 
and  name  of  Resolutions,  votes,  &c  *  *  *  ^  To  prevent  this  practice,  Madison  pro- 
posed that  "or  resolve"  be  added  after  "bill,"  with  the  exception  of  votes  for  adjourn- 
ment.'^ Through  this  action  and  subsequent  debate  the  next  day,®  Art.  I,  §7,  CI.  3 
of  the  Constitution  came  to  read: 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate 
and  House  of  Representatives  may  be  necessary  (except  on  a  question  of 
Adjournment)  shall  be  presented  to  the  President  of  the  United  States;  and 
before  the  Same  shall  take  Effect,  shall  be  approved  by  him,  or  being  dis- 
approved by  him,  shall  be  repassed  by  two  thirds  of  the  Senate  and  House 
of  Representatives,  according  to  the  Rules  and  Limitations  prescribed  in  the 
Case  of  a  Bill. 

From  this  debate.  Glazier  concludes  that  the  framers  intended  by  the  language 
"every  order,  resolution,  or  vote"  to  arm  the  President  with  sufficient  power  to  guard 
against  any  games  that  Congress  might  play  to  subvert  his  veto.^  For  example,  Gla- 
zier discusses  the  "abusive  practice"  of  Congress  attaching  appropriations  riders  to 
bills: 

It  was  only  after  this  practice  was  invented  that  the  term  for  the  practice 
was  developed,  "rider,"  along  with  the  term  for  the  corrective  response, 
"line-item  veto."  Only  in  the  Civil  War  environment  of  national  fratricide 
and  a  weak,  minority  President  could  Congress  have  initiated  this  subver- 
sion of  the  President.  ^° 

In  fact,  the  "rider"  was  not  a  practice  newly  minted  by  the  Civil  War  Congress. 
The  framers  were  well  aware  of  this  practice.  On  August  13,  1787,  the  delegates 
to  the  constitutional  convention  debated  the  procedure  for  passing  tax  bills  in  the 
House  and  allowing  the  Senate  to  offer  amendments.  George  Mason  expressed  con- 
cern that  the  Senate  might  introduce  "the  practice  of  tacking  foreign  matter  to 
money  bills."  ^^  Thomas  Jefferson's  Manual  of  Parliamentary  Practice,  prepared  dur- 
ing the  years  of  his  Vice  Presidency  from  1797  to  1801,  also  refers  to  the  practice 
of  adding  nongermane  amendments  to  bills:  "Amendments  may  be  made  so  as  to- 
tally to  alter  the  nature  of  the  proposition;  and  it  is  a  way  of  getting  rid  of  a  propo- 
sition by  making  it  bear  a  sense  different  from  what  it  was  intended  by  the  movers, 
so  that  they  vote  against  it  themselves."  ^2 

If  the  framers  wanted  to  control  tacking,  riders,  and  nongermane  amendments, 
they  knew  how  to  do  it.  They  could  have  provided,  as  in  some  state  constitutions, 


"The  Records  of  the  Federal  Convention  of  1787,  21,  97-98  (Max  Farrand,  ed.  1937)  (herein- 
after "Farrand  ");  2  Farrand  73-80. 

6 Forrest  McDonald,  "Line-Item  Veto:  Older  Than  Constitution,"  Wall  St.  J.,  March  7,  1988, 
at  16. 

^Stephen  Glazier,  'The  Line-Item  Veto:  Provided  in  the  Constitution  and  Traditionally  Ap- 
plied," in  Pork  Barrels  and  Principles:  The  Politics  of  the  Presidential  Veto  9  (National  Legal 
Center,  1988)  (hereinafter  "Glazier  "),  citing  2  Farrand  301. 

'Farrand  301. 

8  Id.  at  304-305. 

»  Glazier,  at  10. 

10  Id. 

112  Farrand  273. 

12 H.  Doc.  No.  102-405,  102d  Cong.,  2d  Sess.  233  (1993). 
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that  legislation  could  not  be  added  to  appropriations  bills, ^^  that  every  bill  shall  em- 
brace but  one  subject,  i"*  and  that  the  general  appropriations  bill  shall  contain  noth- 
ing but  appropriations.  1*^  The  framers  chose  to  add  none  of  those  restrictions  to  the 
U.S.  Constitution. 

4.  Judicial  Precedents.  Glazier  notes  that  since  no  President  has  ever  vetoed  a 
line  item,  the  courts  "have  never  had  an  opportunity  to  consider  the  action."  ^^  He 
does  point  to  one  Supreme  Court  case,  United  States  v.  Stockslager  (1889),  for  the 
proposition  that  "a  joint  resolution  of  both  houses  approved  by  the  President  has 
the  same  effect  of  law  as  if  it  were  called  a  bill."  ^'^  That  is  common  knowledge  and 
does  not  need  a  judicial  decision  to  establish  it.  But  Glazier  proceeds  in  the  follow- 
ing manner. 

Hence,  presumably,  such  a  joint  resolution  could  also  be  vetoed  by  the 
President.  By  extension,  a  President  could  determine  that  a  "bill"  by  Con- 
gress contained  implicit  "joint  resolutions"  by  Congress  for  each  line  item 
or  appropriations  rider,  and  veto  selected  "resolutions"  within  a  bill  at  his 
discretion.  If  Congress  plays  the  game  of  "form  and  name"  to  subvert  the 
President,  then  the  President  must  likewise  defend  himself  This  is  the 
point  of  Clause  3.^^ 

Stockslager  has  nothing  to  do  with  the  line-item  veto.  The  only  relevant  part  of 
the  Court's  decision  is  that  a  joint  resolution  is  identical  to  a  bill;  each  measure 
must  pass  both  Houses  of  Congress  and  be  presented  to  the  President  for  his  signa- 
ture or  veto.  If  he  signs  it,  or  if  his  veto  is  overridden,  the  joint  resolution  or  bill 
become  public  law.  If  the  President  decides  to  exercise  the  veto  power,  he  must  veto 
the  entire  joint  resolution  or  the  entire  bill.^^  Nothing  in  the  Court's  decision  sug- 
gests that  the  President  is  at  liberty  to  reach  inside  a  joint  resolution  or  bill  and 
strike  out  offending  sections  and  provisions.  Certainly  it  is  a  giant  step  for  Glazier 
to  argue,  "by  extension,"  that  a  President  can  determine  that  a  bill  contains  "im- 
plicit" joint  resolutions  for  each  line  or  appropriations  rider,  and  then  veto  selected 
joint  resolutions  within  the  bill.  That  argument  garbles  the  Stockslager  decision. 

More  indicative  of  how  the  covuls  would  rule  if  a  President  exercised  the  line-item 
veto  are  two  decisions,  one  in  1972  and  the  other  in  1988.  Glazier  discusses  neither. 
With  regard  to  the  first,  when  President  Nixon  signed  a  military  authorization  bill 
in  1971  he  said  that  one  of  the  sections  (the  "Mansfield  Amendment"  dealing  with 
military  activities  in  Southeast  Asia)  did  not  represent  the  poUcy  of  his  administra- 
tion. He  regarded  the  section  as  "without  binding  force  or  effect,"  thereby  exercising 
item-veto  power.  A  federal  court  in  1972  rejected  his  position:  "No  executive  state- 
ment denying  efficacy  to  the  legislation  could  have  either  validity  or  effect."  Nixon's 
statement,  said  the  court,  was  "very  unfortunate."  20 

A  more  recent  case  involved  a  bill  that  President  Reagan  signed  into  law  on  July 
18,  1984.  In  his  signing  statement,  he  objected  to  certain  provisions  as  unconstitu- 
tional and  instructed  Attorney  General  Smith  to  inform  executive  agencies  how  they 
should  comply  with  the  provisions.  The  Justice  Department  issued  a  memorandum 
declaring  that  the  disputed  provisions  were  unconstitutional  and  should  not  be  en- 
forced by  the  agencies.  Attorney  General  Smith  notified  Congress  about  this  instruc- 
tion. A  month  later,  an  0MB  Bulletin  instructed  all  agencies  to  carry  out  the  law 
as  though  the  challenged  provisions  were  not  contained  in  the  statute. 

When  Edwin  Meese  III  became  Attorney  General  in  1985,  he  announced  that  the 
executive  branch  would  not  comply  with  a  district  court  order  upholding  the  provi- 
sions, nor  even  possibly  with  a  court  of  appeals  decision.  The  provisions  singled  out 
by  President  Reagan  were  upheld  by  the  Third  Circuit  and  the  Ninth  Circuit.  When 
the  Ninth  Circuit  decided  the  case  in  1988,  it  agreed  to  award  attorneys'  fees  to  the 
party  challenging  the  administration's  action.  It  did  so  by  finding  that  the  adminis- 
tration had  acted  in  "bad  faith"  by  intentionally  refusing  to  abide  by  the  provi- 
sions.21  The  court  argued  that  President  Reagan's  choice  when  receiving  the  bill  in 


13  "Item  Veto:  State  Experience  and  Its  Application  to  the  Federal  Situation,"  Prepared  by  the 
House  Committee  on  Rules,  99th  Cong.,  2d  Sess.  255-257  (1986)  (hereinafter  "Item  Veto  Study 
"). 

i*Id.  at  258-264. 

i^Id. 

18  Glazier,  at  10. 

"Id.  at  10-11. 

18  Id.  at  11. 

i»  129  U.S.  470(1889). 

^"DeCosta  v.  Nixon,  55  F.R.D.  145,  146  (ED.  NY  1972). 

21  Lear  Siegler,  Inc.,  Energy  Products  Div.  v.  Lehman,  842  F.2d  1102,  1117-18  (9th  Cir.  1988). 
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1984  was  to  sign  it  or  veto  it.  He  had  no  power  to  sign  the  bill  into  law  and  then 
fail  to  carry  out  certain  contested  provisions: 

Article  I,  Section  7  does  not  empower  the  President  to  revise  a  bill,  either 
before  or  after  signing.  It  does  not  empower  the  President  to  employ  a  so- 
called  "line  item  veto '  and  excise  or  sever  provisions  of  a  bill  with  which 
he  disagrees.  The  only  constitutionally  prescribed  means  for  the  President 
to  effectuate  his  objections  to  a  bill  is  to  veto  it  and  to  state  those  objections 
upon  returning  the  bill  to  Congress.  The  "line  item  veto"  does  not  exist  in 
the  federal  Constitution,  and  the  executive  branch  cannot  bring  a  de  facto 
"line  item  veto"  into  existence  by  promulgating  orders  to  suspend  parts  of 
statutes  which  the  President  has  signed  into  law. 22 

5.  Onmibus  Legislation.  Glazier  also  insists  that  the  line-item  veto  is  justified  be- 
cause Congress  has  resorted  to  passing  omnibus  bills  that  erode  the  President's  reg- 
ular veto  power.  By  "bunching  up"  disparate  provisions,  the  President,  acting  in 
self-defense,  "can  apply  the  veto  by  unbunching  legislation  and  vetoing  part  of  some- 
thing Congress  calls  'one'  bill.  In  other  words,  if  Clause  3  means  anything,  it  means 
that  the  President  can  veto  line  items  and  riders."  23  Under  recent  practice.  Con- 
gress has  dispensed  with  the  passage  of  thirteen  separate  appropriations  bill.  In- 
stead, it  rolls  them  all  into  a  single  continuing  resolution.  Glazier  concludes:  "Obvi- 
ously, today's  line  item  is  yesterday's  bill,  and  the  President  can  veto  either."  2-* 

ImpUcit  in  Glazier's  argument  is  the  belief  that  the  early  Congresses  passed  sepa- 
rate Dills  for  discrete  subjects,  thereby  maximizing  the  President's  veto  power.  A  re- 
view of  the  early  Congresses,  however,  shows  this  oelief  is  incorrect. 

The  first  appropriations  bill  passed  by  Congress  was  omnibus.  On  September  29, 
1789,  Congress  passed  legislation  appropriating  $216,000  for  the  "civil  list," 
$137,000  for  the  Department  of  War,  $190,000  to  discharge  the  warrants  issued  by 
the  previous  Board  of  Treasury,  and  $96,000  to  pay  the  pensions  for  invalids. 2^  That 
was  it.  Four  lunip-sum  dollar  amounts  for  the  wnole  of  government,  covering  only 
13  lines  in  the  U.S.  Statutes.  President  Washington  received  the  bill,  take  it  or 
leave  it.  A  similar  omnibus  appropriations  bill  was  enacted  on  March  26,  1790.26 

These  two  actions  by  the  First  Congress  are  highly  significant.  Many  of  the  mem- 
bers of  that  Congress  had  been  delegates  to  the  Philadelphia  Convention.  Their 
handiwork  in  the  First  Congress  represents  "contemporaneous  construction"  by  the 
framers  and  commands  great  respect  by  the  Supreme  Court  and  other  branches  of 
government.  They  discerned  no  constitutional  problems  in  'launching  up"  a  number 
of  subjects  and  combining  them  into  a  single  bill.  President  Washington  never  pro- 
tested that  his  general  veto  power  was  being  eviscerated  hy  these  omnibus  bills. 
Writing  to  Edmund  Pendleton  on  September  23,  1793,  Washington  offered  his  view 
of  the  veto  power:  "From  the  nature  of  the  Constitution,  I  must  approve  all  the 
parts  of  a  Bill,  or  reject  it  in  toto."2'' 

Omnibus  appropriations  bills  continued  for  a  number  of  years.  In  1794,  Congress 
split  appropriations  into  two  bills:  one  for  the  general  government  and  the  other  for 
the  military.28  After  the  establishment  of  a  separate  Department  of  the  Navy  in 
1798,  Congress  passed  three  appropriations  bills  for  the  general  government,  the 
navy,  and  the  army.  29  It  would  oe  many  years  before  Congress  divided  appropria- 
tions into  the  present  number  of  thirteen  separate  bills. 

Although  it  can  be  ai^ed  that  the  President's  regular  veto  has  been  weakened 
because  of  massive  continuing  resolutions  passed  in  a  crisis  atmosphere  at  the  end 
of  a  fiscal  year,  this  urgency  can  strengthen  the  President's  hand.  By  threatening 
to  veto  the  bill,  the  President  can  pressure  Congress  to  remove  many  unwanted 
items  from  the  draft  being  worked  on  in  the  conference  committee.  A  reading  of  the 
records  of  constitutional  debate  suggests  that  the  framers  would  be  astonished  by 
the  President's  current  role  in  the  legislative  process,  his  ability  to  make  law  unilat- 
erally by  issuing  executive  orders  and  proclamations,  the  President's  institutional 
apparatus  in  the  Executive  OfUce  of  the  President  (especially  the  Office  of  Manage- 
ment and  Budget),  the  vast  number  of  lobb3dsts  in  the  executive  branch,  and  the 


22  Id.  at  1124.  For  actions  in  the  Third  Circuit,  see  Ameron,  Inc.  v.  Army  Corps  of  Engineers, 
607  F.Supp.  962  (D.  N.J.  1985);  Ameron,  Inc.  v.  U.S.  Army  Corps  of  Engineers,  610  F.Supp.  750 
(D.  N.J.  1985);  Ameron,  Inc.  v.  U.S.  Army  Corps  of  Engineers,  787  F.2d  875  (3d  Cir.  1986); 
Ameron,  Inc.  v.  U.S.  Army  Corps  of  Engineers,  809  F.2d  979  (3d  Cir.  1986). 

23  Glazier,  at  11. 

24  24  Id. 

25  1  Stat.  95(1789). 

26  1  Stat.  104(1790). 

2'^  33  The  Writings  of  George  Washington  96  (Fitzpatrick  ed.  1940). 

28  1  Stat.  342,346(1794). 

29  Id.  at  542,  547,  563. 
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immense  powers  of  the  President  in  national  defense  and  covert  activities.  Presi- 
dential power  has  been  both  strengthened  and  weakened  in  ways  unanticipated  by 
the  framers. 

6.  State  Practices.  Forrest  McDonald  concludes  that  some  of  the  states  in  the 
1780s  and  the  1790s  adopted  an  item  veto  for  their  governors.  The  record  does  not 
support  that  claim,  and,  if  it  did,  it  would  merely  establish  that  the  framers  were 
aware  that  some  forms  of  government  supported  an  item  veto  but  they  did  not  find 
the  concept  sufficiently  appealing  to  incorporate  in  the  U.S.  Constitution. 

McDonald  states  that  New  York  and  Massachusetts,  in  their  constitutions  of  1777 
and  1780,  used  the  word  "revision"  when  referring  to  the  veto  power.  He  says  that 
the  word  revision  is  significant  because  "the  American  conception  of  the  veto  power 
was  originally  a  revising  power,  not  merely  a  nay-saving  power."  ^°  He  also  notes 
that  Alexander  Hamilton,  in  Federalist  No.  69,  describes  the  presidential  power  as 
differing  from  the  "absolute  negative  of  the  British  sovereign."  Instead,  its  power 
"tallies  exactly  with  the  revisionary  authority  of  the  council  of  revision"  oi  New 
York.3^  The  reference  to  the  council  of  revision  is  a  dead  end;  the  framers  rejected 
the  council  at  the  Philadelphia  Convention. 

There  is  no  record  that  the  governors  of  New  York  and  Massachusetts  exercised 
an  "item  veto"  solely  through  their  office.  The  New  York  Constitution  of  1777  cre- 
ated a  council  consisting  of  the  governor,  the  chancellor,  and  the  judges  of  the  su- 
preme court  "to  revise  all  bills  about  to  be  passed  by  the  legislature."  Two-thirds 
of  each  chamber  could  overturn  the  council's  objections. ^^  fhe  Massachusetts  Con- 
stitution of  1780  spoke  of  presenting  a  bill  to  the  governor  "for  his  revisal,"  but  he 
could  only  return  the  bill  to  the  legislative  body  with  his  objections,  for  possible 
override,  in  the  same  manner  as  the  President  returns  a  bill  to  Congress  with  his 
objections. 33  Neither  governor  had  an  item  veto. 

McDonald  claims  that  three  Northern  states  adopted  the  line-item  veto  before  the 
Civil  War:  New  Jersey  in  1844,  Ohio  in  1851,  and  Kansas  in  1859.34  jn  fact,  those 
constitutions  did  not  confer  an  item  veto  on  the  governor.  Such  powers  came  after 
the  Civil  War:  to  New  Jersey  in  1875,  to  Ohio  in  1903,  and  to  Kansas  in  1904.35 

The  first  item  veto  appeared  in  the  Confederate  States  Constitution  in  1861.  Since 
then,  a  number  of  states  have  adopted  some  variation  of  the  item  veto  for  their  gov- 
ernors. But  the  argument  for  the  item  veto  for  the  governors  at  the  state  level  can- 
not be  automatically  transferred  to  the  President  at  the  national  level.  The  states 
are  fundamentally  different  in  their  budget  procedures,  constitutional  provisions, 
and  executive-legislative  relations. 36 

7.  Impoundment  Powers.  McDonald  points  to  the  fact  that  various  Presidents  have 
impounded  appropriated  fiinds,  concluding  that  this  practice  constituted  a  type  of 
item  veto.  President  Thomas  Jefferson,  for  example,  declined  to  spend  $50,000  that 
Congress  had  appropriated  for  gunboats.  3'^  First,  impoundment  is  not  an  item  veto 
because  it  takes  place  after  a  bul  becomes  law;  it  is  not  exercised  at  the  time  a  bill 
is  presented  to  the  President.  Second,  as  McDonald  notes,  Jefferson  decided  not  to 
spend  the  money  because  the  emergency  for  which  it  had  been  appropriated  (pos- 
sible military  conflict  with  Spain)  had  passed.  McDonald  neglects  to  note  that  a  yesir 
later,  after  having  taken  the  time  to  study  the  most  recent  models  of  gunboats,  Jef- 
ferson spent  the  money.38  Thus,  Jefferson's  action  was  temporary — a  delay  in  ex- 
pending appropriated  funds.  It  was  not  a  "veto." 

It  is  true  that  on  a  number  of  other  occasions  Presidents  have  used  impoundment 
powers  to  cancel  and  terminate  programs,  not  merely  suspend  them.  The  result  was 
a  series  of  defeats  by  various  administrations  in  the  coiirts  and  the  enactment  by 
Congress  of  restrictions  on  the  power  to  impound.39 

8.  Transfer  of  Funds.  McDonald  implies  that  the  President's  power  to  transfer 
funds  from  one  purpose  to  another  constituted  a  form  of  item  veto:  zeroing  funds 
in  one  account  to  benefit  another.  Although  Secretary  of  Treasury  Alexander  Hamil- 
ton was  challenged  by  Congress  for  some  of  these  tranfers,  as  being  improper, 
"Hamilton  had  always  gone  to  [President]  Washington  for  approval.  ♦  ♦  *  the  point 


80  McDonald,  at  3. 
Slid,  at  3-4. 

823  The  Federal  and  State  Constitutions,  Colonial  Charters,  and  Other  Organic  Laws  2628- 
29  (Francis  Newton  Thorpe,  ed.  1909)  (hereinafter  "Thorpe  "). 
88  4  Thorpe  1893-94. 
s-'Id.  at7. 
36  "Item  Veto  Study,"  at  201. 

88  Louis  Fisher  and  Neal  Devins,  "How  Successfully  Can  the  States'  Item  Veto  be  Transferred 
to  the  President?,"  75  Geo.  L.  J.  159  (1986). 

8''  McDonald,  at  5. 

8^  Louis  Fisher,  Presidential  Spending  Power  150  (1975). 

89  Id.  at  147-201. 
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is  that  it  was  assumed  that  Washington,  as  President,  had  the  power."*"  These  ex- 
amples of  transferring  funds  from  one  account  to  another  provide  no  support  for  an 
inherent  item  veto.  To  the  extent  that  President  Washington  or  any  other  President 
transferred  funds,  they  did  so  on  the  basis  of  authority  delegated  to  them  by  Con- 
gress. They  operated  on  statutory,  not  constitutional,  authority.  Funds  may  not  be 
transferred  from  one  account  to  another  unless  Congress  first  grants  approval  by 
statute.*^ 

The  availability  of  an  inherent  item  veto  has  been  the  subject  of  a  number  of  thor- 
ough studies.  In  1988,  the  Office  of  Legal  Counsel  of  the  Justice  Department  re- 
leased a  54-page  analysis,  finding  no  merit  to  the  proposal. "^^  In  1992,  President 
Bush  remarked  that  his  Attorney  General,  William  Barr,  had  convinced  him  that 
an  inherent  item  veto  does  not  exist.  President  Bush  said  that  Attorney  General 
Barr,  "in  whom  I  have  full  confidence,  and  my  trusted  White  House  Counsel  [C. 
Boyden  Gray],  backed  up  by  legal  opinions  from  most  of  the  legal  scholars,  feel  that 
I  do  not  have  that  line-item  veto  authority.  And  this  opinion  was  shared  by  the  At- 
torney General  in  the  previous  administration."  "^^  Michael  B.  Happaport,  an  attor- 
ney with  OLC  at  the  time  of  the  1988  analysis,  has  recently  published  an  article 
rejecting  the  claim  that  the  Constitution  implies  an  item  veto  for  the  President."*"* 
Attempts  to  document  the  claims  of  McDonald,  Glazier,  and  other  proponents  of  the 
inherent  item  veto  reveal  a  lack  of  evidence  or  substantial  misconceptions.  No  credi- 
ble case  has  been  presented  that  the  President,  under  our  current  system,  possesses 
constitutional  authority  to  apply  the  veto  power  to  individual  items  or  parts  of  a 
bill  presented  to  him. 


Prepared  Statement  of  Neal  Devins,  Professor  of  Law,  College  of  William 

AND  Mary 

Mr.  Chairman,  thank  you  for  the  opportunity  to  comment  on  the  president's  in- 
herent item  veto  authority.  My  remairks  will  focus  on  S.Res.  195 — specifying  that 
the  Constitution's  framers,  as  revealed  in  historical  materials  uncovered  by  Forrest 
McDonald  and  others,  endorsed  presidential  line-item  veto  authority. 

The  stated  purpose  of  this  hearing  is  to  "focus  on  the  following  question:  Does  the 
President  currently  possess  the  constitutional  authority  to  use  the  line-item  veto? 
"  The  desirability  of  the  item  veto  as  a  budget  savings  device  is  not  to  be  considered 
at  all.  In  ascertaining  whether  the  Senate  should  approve  a  resolution  inviting  the 
president  to  exercise  his  inherent  item  veto  authority,  however,  it  is  appropriate  to 
consider  how  the  item  veto  will  affect  the  division  of  power  between  the  President, 
Congress,  and  the  courts.  Specifically,  if  the  item  veto  promises  a  dramatic  change 
in  the  balance  of  powers,  the  historical  record  supporting  inherent  item  veto  author- 
ity must  be  firmly  grounded  and  not  speculative.  If  the  historical  record  is  unclear. 
Congress — if  it  truly  wants  the  item  veto — should  formally  embrace  this  device 
through  constitutional  amendment  or  statute.  As  the  early  1970's  impoundment  con- 
troversy reveals,  a  fundamental  change  in  the  separation  of  powers  should  not  be 
done  by  executive  branch  fiat  (even  if  the  Senate  supports  such  presidential  action). 

My  comments  will  consider  the  ongoing  debate  over  the  president's  inherent  item 
veto  authority  as  well  as  the  Ukely  impact  of  the  item  veto  on  the  balance  of  powers. 
This  examination  reveals  that  the  arguments  supporting  inherent  item  veto  author- 
ity are  suspect  and  that  the  item  veto  will  dramatically  affect  the  balance  of  powers. 

I.  THE  president's  INHERENT  ITEM  VETO  AUTHORITY 

The  debate  over  the  President's  inherent  item  veto  authority  is  of  recent  origin. 
In  December,  1987,  The  Wall  Street  Journal  pubUshed  an  opinion  piece  by  lawyer 
Stephen  Glazier  advocating  the  inherent  item  veto.^  Since  that  time  and  culminat- 
ing (at  least  for  now)  in  this  hearing,  constitutional  lawyers  and  historians  have  bat- 
tled with  each  other  over  the  meaning  of  constitutional  language  specifying  that  the 
President  be  presented  with  "[e]very  Bill"  and  "[e]very  Order,  Resolution,  or  Vote 


♦o  McDonald,  at  5. 

"•1  Fisher,  Presidential  Spending  Power,  at  99-122. 
♦2  12  Op.  Off.  of  Leg.  Counsel  159  (prelim,  print  1988). 
«28  Weekly  Comp.  Pres.  Doc.  512  (1992). 

*♦  Michael  B.  Rappaport,  "The  President's  Veto  and  the  Constitution,"  87  Nw.  U.  L.  Rev.  735 
(1993). 
1  Stephen  Glazier,  Reagan  Already  Has  Line-Item  Veto,  Wall  Street  Journal  14,  Dec.  4,  1987. 
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to  which  the  Concurrence  of  the  Senate  and  House  of  Representatives  may  be  nee- 
essary.  ^ 

Proponents  of  inherent  item  veto  authority  claim  that  the  Constitution's  specifica- 
tion of  "Order[s],  Resolution[s],  or  Vote[s],"  in  addition  to  "Bill[s],"  reveals  the  Fram- 
ers'  opposition  to  omnibus  legislation  and,  with  it,  the  Framers'  recognition  that  the 
President's  veto  power  extends  to  each  matter  addressed  in  a  piece  of  legislation.^ 
Proponents  also  speak  to  the  colonial  experience,  contending  that  the  veto  power  in- 
cluded within  it  the  power  to  revise.  For  proponents,  this  colonial  experience  pro- 
vides a  context  in  which  to  understand  the  Constitution's  ratifying  conventions.  Fi- 
nally, proponents  argue  that  our  first  presidents  viewed  Congressional  appropria- 
tion as  permissive  and  not  mandatory,  noting  that  Washington  and  Jefferson  de- 
clined to  expend  appropriated  funds. 

Opponents  of  the  inherent  item  veto  have  cast  great  doubt  over  each  of  these  ar- 
guments and  have  also  advanced  several  other  arguments.  First,  the  specification 
that  orders,  resolutions,  and  votes  be  presented  to  the  President  was  intended  to 
prevent  Congress's  absolute  nullification  of  the  veto  power  simply  by  calling  legisla- 
tion something  other  than  a  bill.  Since  the  Framers  also  recognized  that  a  bill  might 
contain  unrelated  items  and  provisions,  there  is  no  reason  to  transform  this 
straightforward  protection  of  the  veto  authority  into  a  mechanism  that  allows  the 
President  to  treat  each  unrelated  item  as  a  separate  piece  of  legislation.  Second,  to 
the  extent  that  colonial  governors  possessed  "revision"  authority,  the  failure  of  the 
U.S.  Constitution  to  mention  this  power  to  revise  suggests  that  "the  Framers  were 
aware  of  the  line-item  veto  and  consciously  rejected  it  for  the  President."  ^  Moreover, 
a  recent  study  of  the  uses  of  the  item  veto  by  Michael  Rappaport  refutes  Forrest 
McDonald's  assertion  that  a  true  selective  veto  was  exercised  during  the  colonial  pe- 
riod.^ Third,  the  contention  that  early  Presidents  understood  the  veto  power  to  in- 
clude the  hne-item  veto  is  directly  contradicted  by  George  Washington's  observation 
that  "[flrom  the  nature  of  the  Constitution,  I  must  approve  all  parts  of  a  bill,  or 
reject  it  in  toto."  ^  Relatedly,  the  First  Congress,  many  of  whose  members  had  been 
delegates  to  the  Constitutional  Convention,  enacted  omnibus  appropriations  bills  in 
both  1789  and  1790. 

The  inherent  item  veto  also  seems  at  odds  with  the  Constitution's  designation  of 
Congress  as  the  lawmaking  branch  of  government.  Since  neither  house  of  Congress 
can  insist  on  its  preferred  version  of  legislation  without  the  others'  consent,  the  in- 
herent item  veto  would  effectively  give  the  President  more  power  in  the  legislative 
process  than  the  Congress.  Specifically,  since  an  item  veto  can  only  be  nullified  by 
two-thirds  of  both  houses  of  Congress,  the  President  can  adjust  legislation  to  suit 
his  preferences  without  the  assent  of  Congress.  Noting  that  the  Framers  sought  to 
limit  the  President's  legislative  role  by  favoring  a  qualified  veto  over  an  absolute 
veto,  opponents  make  the  common  sense  claim  that  "[i]t  is  virtually  inconceivable 
that  the  Constitution  would  use  language  that  on  its  face  gives  the  President  less 
legislative  power  than  either  house  of  Congress  to  implicitly  grant  him  more."'' 

The  Constitution's  language  and  design  as  well  as  the  historical  record  weighs 
against  recognition  of  an  inherent  item  veto.  Indeed,  each  of  the  past  three  adminis- 
tration's (all  of  which  support  the  item  veto)  have  had  the  Justice  Department's  Of- 
fice of  Legal  Counsel  investigate  this  question  only  to  be  told  that  the  President 
does  not  possess  inherent  item  veto  authority.^  It  is  therefore  not  surprising  that, 
despite  persistent  requests  for  item  veto  authority  from  nearly  every  president  start- 
ing with  Ulysses  Grant's  call  for  Congress  to  approve  an  item  veto  constitutional 


2  U.S.  Constitution,  Article  I,  Section  7,  Clauses  2  and  3. 

3  The  best  known  treatments  of  the  proponent's  case  are  Forrest  McDonald,  The  Framers 
Conception  of  the  Veto  Power,  in  Pork  Barrels  and  Principles  (National  Legal  Center  for  the 
Public  Interest  ed.  1988)  and  J.  Gregory  Sidak  &  Thomas  A.  Smith,  Four  Faces  of  the  Item 
Veto:  A  Reply  to  Tribe  and  Kurland,  84  Northwestern  Law  Review  437  (1990). 

•*  Louis  Fisher,  The  President's  Veto:  Constitutional  Development  18  in  Pork  Barrels  and  Prin- 
cIdIgs. 

6  Michael  Rappaport,  The  President's  Veto  and  the  Constitution,  87  Northwestern  Law  Review 
735,763  n.  110(1993). 

6  Writings  of  George  Washington  96  (1940). 

''Nelson  Lund,  Rational  Choice  at  the  Office  of  Legal  Counsel,  15  Cardozo  Law  Review  437, 
456  n.  46(1993). 

8 The  views  of  the  Reagan  administration  are  set  out  in  a  detailed  Office  of  Legal  Counsel 
opinion  titled  The  President's  Veto  Power,  12  Op.  Off.  Legal  Counsel  159  (1988).  With  respect 
to  the  Bush  administration,  there  is  no  formal  opinion.  President  Bush,  however,  did  state  that 
his  legal  advisors  concluded  that  he  was  without  inherent  item  veto  authority.  28  Weekly  Comp. 
Pres.  Docs.  510  (Mar.  20,  1992).  The  views  of  the  Clinton  administration  are  set  forth  in  Assist- 
ant Attorney  General  Dellinger's  testimony  before  this  committee. 
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amendment  in  1873,  no  president  has  ever  claimed  to  possess  inherent  item  veto 
authority. 

II.  THE  BALANCE  OF  POWERS  AND  THE  INHERENT  ITEM  VETO 

The  above  constitutional  analysis  is  certainly  subject  to  question.  After  all,  well 
regarded  constitutional  lawyers  and  historians  have  made  the  case  for  the  Presi- 
dent's inherent  item  veto  authority. ^  Assuming  that  an  examination  of  the  Constitu- 
tion and  the  historical  record  is  inconclusive,  the  question  remains  as  to  whether 
the  Senate  should  embrace  a  debatable  theory  of  constitutional  interpretation  and 
encourage  the  President's  use  of  the  item  veto.  The  answer  to  this  question  is  no. 
The  item  veto  will  significantly  disrupt  the  balance  of  powers  in  two  ways.  First, 
the  item  veto  may  fundamentally  expand  the  President's  lawmaking  role  at  the  ex- 
pense of  the  Congress.  Second,  the  item  veto  invites  judicial  supervision  of  the  law- 
making process.  Given  the  dramatic  impact  that  the  item  veto  might  have  on  the 
balance  of  powers,  the  Senate  should  exercise  caution  in  interpreting  ambiguous 
constitutional  language. 

1.  The  balance  of  powers  between  Congress  and  the  President 

Item  veto  proponents  argue  that  the  item  veto  restores — in  the  face  of  veto-proof 
omnibus  legislation — essential  presidential  power.  I  find  this  argument  short- 
sighted. Omnibus  legislation  has  not  proven  the  downfall  of  either  the  presidency 
or  the  veto  power.  i° 

President  Reagan,  for  example,  was  well  served  by  the  1981  Omnibus  Reconcili- 
ation Act.  According  to  Louis  Fisher,  "the  omnibus  nature  of  the  bill  was  cham- 
pioned by  the  White  House  and  presidential  supporters  as  the  only  way  to  make 
cuts  in  popular  programs."  ^^  Reagan-era  omnibus  continuing  resolutions,  moreover, 
did  not  undermine  the  veto  power.  Although  omnibus  legislation  changes  the  nature 
of  the  exchange  between  the  White  House  and  Congress,  the  veto  still  functions  as 
a  mediating  device.  For  example,  with  respect  to  the  FY  88  continuing  resolution, 
the  White  House  and  Congress  undertook  extensive  negotiations  to  ensure  that  the 
bill  was  satisfactory  to  both  sides.  In  the  end.  Congress  abandoned  the  fairness  doc- 
trine and  included  Contra  aid  to  stave  off  a  threatened  veto.  If  anything,  such  legis- 
lative compromises  reveal  that  a  President  who  is  willing  to  use  his  veto  wields 
enormous  power  in  such  negotiations. 

The  vitality  of  the  veto  power  therefore  cannot  be  measured  by  its  impact  on  the 
political  process.  The  "all  or  nothing"  stakes  of  omnibus  legislation  enabled  Presi- 
dent Reagan  to  enhance  his  veto  power  through  a  threatened  exercise.  As  a  matter 
of  simple  mathematics,  frequency  of  use  is  also  a  poor  measure  of  the  veto  power's 
impact.  Prior  to  the  present  era  of  omnibus  legislation,  the  presidential  veto  has 
been  infrequently  used.^^  Washington  vetoed  only  two  bills.  Seven  presidents  never 
used  the  power.  Two  presidents  (Roosevelt  and  Cleveland)  account  for  roughly  half 
of  all  vetoes.  In  short,  while  the  veto  power  may  be  underutilized,  the  advent  of  om- 
nibus legislation  is  not  the  cause  of  infrequent  use. 

The  item  veto,  moreover,  cannot  be  understood  as  a  mechanism  to  restore  essen- 
tial presidential  prerogatives  in  the  budget  process.  Prior  to  1921,  the  President  had 
no  final  budgetary  responsibilities.  The  Budget  Act  of  1921  required  the  President 
to  submit  a  formal  budget.  At  the  same  time.  Congress  was  free  to  do  vnth  the 
budget  as  it  saw  fit.  The  1974  Budget  Act,  while  setting  explicit  Umits  on  the  Presi- 
dent's impoundment  authority,  did  not  alter  this  basic  relationship. 

Rather  than  restore  presidential  power,  the  item  veto  will  displace  some  of  Con- 
gress' lawmaking  authority  in  favor  of  a  broader  presidential  role  in  the  lawmaking 
process.  The  President  decides  which  items  to  veto  limited  only  by  Congress'  two- 
thirds  override  power.  Since  ideology  and  partisanship  will  influence  his  use  of  the 
item  veto,  conflicts  between  the  branches  are  likely  to  arise.  This  conflict  may  well 
result  in  substantial  delays  in  the  enactment  of  appropriations  bills  and  uncertainty 
on  the  part  of  agencies,  state  governments,  and  private  citizens  regarding  their 
funding  levels. 


8  See  sources  cited  supra  note  3.  It  is  also  noteworthy  that  Douglas  Kmiec,  who  served  as  As- 
sistant Attorney  General,  Office  of  Legal  Counsel  for  the  Reagan  administration,  has  criticized 
the  Reagan  OLC  (then  headed  by  Charles  Cooper)  for  being  too  cautious  in  its  item-veto  opinion. 
See  Douglas  W.  Kmiec,  OLC's  Opinion  Writing  Function,  15  Cardozo  Law  Review  337,  333-359 
(1993).  .        ^ 

1°  For  an  argument  that  omnibus  legislation  conforms  with  constitutional  norms  governing  the 
President's  veto,  see  Neal  Devins,  Appropriations  Redux,  1988  Duke  L.J.  389,  406-412. 

11  Louis  Fisher,  Continuing  Resolutions:  Can't  Live  With  'em,  Can't  Live  Without  'em,  48  Pub. 
Budgeting  &  Fin.  101,  103  (1988). 

12  Presidential  Vetoes,  1977-1984  (1985). 
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The  states'  item  veto  experience  buttresses  this  conclusion.  Available  evidence 
suggests  that  the  item  veto  is  used  more  frequently  as  a  political  tool  than  a  fiscal 
one.  The  1986  Rules  Committee  study  determined  that  the  item  veto  "remains  first 
and  foremost,  a  political  instrument."  i^  A  1985  survev  of  budget  officers  in  forty- 
five  states  likewise  concluded  that  the  item  veto  is  used  more  to  accomplish  political 
aims  than  to  reduce  the  budget.  A  1985  study  comparing  twenty-eight  states  found 
that  states  in  which  the  legislature  and  governor  were  from  opposing  parties  were 
more  likely  to  use  the  item  veto.^'' 

Studies  of  the  item  veto  in  selected  states  likewise  support  this  conclusion.  A  1986 
Wisconsin  study  concluded  that  states  use  the  item  veto  primarily  as  a  tool  of  pol- 
icymaking and  partisan  politics.  ^^  A  1985  review  of  Illinois  Gtovemor  James  Thomp- 
son's use  of  the  item  veto  argued  that  the  veto  triggered  numerous  political  bat- 
tles. ^^  Finally,  a  1984  review  by  the  House  Budget  Committee  determined  that 
"[t]he  power  of  the  line-item  veto  in  states  [such  as  California  and  Pennsylvania] 
has  given  rise  to  significant  political  strife  which  has,  at  tunes,  threatened  the  shut- 
down of  Government  services  and  withholding  of  payments."  ^'^ 

2.  The  balance  of  powers  between  the  elected  branches  and  the  courts 

The  item  veto,  of  course,  will  be  subject  to  judicial  interpretation  and  hence  some 
attention  should  be  paid  to  the  interpretation  controversies  surrounding  the  guber- 
natorial item  veto.i^  State  courts,  for  example,  cannot  agree  on  the  threshold  defini- 
tional issue  of  what  is  an  "item." 

Must  it  be  a  sentence  or  a  clause  or  a  word?  Must  it  be  a  section,  or  any 
part  of  a  section,  that  may  meet  with  executive  disapprobation?  May  a  con- 
ditional or  a  contingent  appropriation  be  transformed  into  an  absolute  one, 
in  disregard  and  defiance  of  the  legislative  will?  ^^ 

The  range  of  approaches  taken  by  state  judges  illustrates  the  possible  reach  of 
judicial  authority  in  interpreting  item  veto  authority.  State  court  interpretations  dif- 
fer on  several  ftindamental  issues.  Some  courts  emphasize  legislative  prerogatives, 
others  stress  gubernatorial  authority.  Some  courts  are  literalists  in  their  interpreta- 
tion of  this  power,  others  consider  the  context  in  which  the  governor  exercises  item 
veto  power.  State  courts  also  differ  in  their  understanding  of  whether  the  exercise 
of  item  veto  authority  is  a  positive  or  negative  act. 

Because  the  courts  of  different  states  have  adopted  different  perspectives,  iden- 
tical item  veto  provisions  have  received  quite  different  interpretations.  If  the  Presi- 
dent is  granted  item  veto  authority,  the  federal  judiciary  will  be  embroiled  in  some 
of  the  same  issues  presented  in  state  courts.  Indeed,  because  so  many  aspects  of  ihe 
federal  lawmaking  process  are  incompatible  with  the  item  veto,  such  presidential 
authority  would  be  subject  to  more  ejctensive  and  more  complicated  litigation  than 
the  gubernatorial  item  veto.  Federal  appropriations  bills  do  not  currently  contain 
specific  items.  Moreover,  Congress  oft;en  attaches  conditions  to  appropriations  bills. 
For  example.  Congress  has  attached  riders  to  appropriations  bills  that  have  prohib- 
ited federal  funding  of  abortion,  restricted  American  military  activity  during  the 
Vietnam  War,  and  limited  efforts  by  the  Internal  Revenue  Service  to  ensure  that 
private  school  operations  are  nondiscriminatory.  Finally,  determining  the  related- 
ness  of  bill  provisions  seems  particularly  within  the  domain  of  the  legislature.  For 
example,  legislation  with  environmental  and  trade  features,  while  concerning  dif- 
ferent subject  areas,  may  affect  the  same  industry;  a  reviewing  court  would  be  hard 
pressed  to  determine  whether  the  President  can  treat  the  environmental  and  trade 
components  as  unrelated  items. 

In  the  states,  court  rulings  have  been  instrumental  in  establishing  the  scope  of 
the  gubernatorial  item  veto.  Federal  court  rulings,  undoubtedly,  would  play  an 
equally  significant  role  in  determining  the  reach  of  the  President's  item  veto  author- 


is  Staff  of  House  Comm.  on  Rules,  99th  Cong.,  2d  Sess.,  Item  Veto:  State  Experience  and  its 
Application  to  the  Federal  Situation  197  (Comm.  Print  1986). 

1*  Glenn  Abney  &  Thomas  B.  Lauth,  The  Line  Item  Veto  in  the  States,  45  Public  Administra- 
tion Review  372  (1985). 

16  James  J.  Gosling,  Wisconsin  Item  Veto  Lessons,  46  Public  Administration  Review  292 
(1986). 

isSevener,  The  Amendatory  Veto:  To  Be  or  Not  To  Be  So  Powerful?,  11  ILL.  ISSUES  14 
(1985).  „ 

17  STAFF  OF  HOUSE  COMM.  ON  THE  BUDGET,  98TH  CONG.,  1st  SESS.,  THE  LINE- 
ITEM  VETO:  AN  APPRAISAL  11(1984). 

18  See  Louis  Fisher  and  Neal  Devins,  How  Successfully  Can  the  States'  Item  Veto  be  Trans- 
ferred to  the  President,  75  Georgetown  Law  Journal  159,  168-78  (1986). 

^0 State  V.  Holder,  23  So.  643,  645  (Miss.  1898). 


209 

ity.  As  the  state  experience  reveals,  the  delicate  balance  of  power  between  the  Presi- 
dent and  Congress  could  easily  be  disrupted  by  judicial  interpretation. 

III.  CONCLUSION 

There  is  good  reason  that  neither  Congress  nor  the  President  has  ever  endorsed 
the  inherent  item  veto.  The  item  veto  would  substantially  alter  the  balance  of  pow- 
ers between  the  three  branches.  Furthermore,  there  is  inadequate  support  in  the 
Constitution's  language  and  history  to  support  the  inherent  item  veto.  Presidents, 
recognizing  the  weakness  of  the  proponents'  argument,  have  refused  to  claim  this 
authority  despite  strong  White  House  support  for  the  item  veto  and  a  willingness 
of  past  presidents  to  claim  inherent  impoundment  authority.  The  Senate  should  do 
the  same.  If  the  item  veto  is  to  become  a  part  of  our  political  landscape,  Congress 
should  act  affirmatively  through  a  constitutional  amendment  or  legislation.  A  sense 
of  the  Senate  resolution  seems  a  poor  device  to  launch  a  dramatic  change  in  the 
balance  of  powers  rooted  in  a  quite  questionable  constitutional  proposition. 


Prepared  Statement  of  Michael  B.  Rappaport 

I  ^  am  pleased  to  submit  this  testimony  on  the  implicit  item  veto.  The  item  veto 
is  an  important  subject.  Proponents  of  the  item  veto  argue  that  it  is  necessary  to 
constrain  excessive  government  spending  and  to  protect  the  President's  traditional 
veto  against  congressional  devices,  such  as  riders  and  continuing  resolutions,  de- 
signed to  reduce  its  effectiveness.  Critics  contend  that  the  item  veto  would  unduly 
expand  the  President's  power  over  legislation.  In  either  case,  the  conferral  of  an 
item  veto  on  the  President  would  significantly  change  his  relationship  with  the  Con- 
gress. 

An  item  veto  can  be  conferred  on  the  President  with  a  constitutional  amendment 
or,  possibly,  a  statute.  If  the  purpose  of  the  item  veto  is  to  constrain  Congress,  how- 
ever, it  is  not  likely  that  Congress  will  provide  the  veto.  This  congressional  opposi- 
tion to  the  item  veto  appears  to  explain  why  proponents  of  the  item  veto  seek  to 
find  it  in  the  Constitution:  an  impUcit  item  veto  does  not  require  congressional  ap- 
proval. 

Nonetheless,  the  impUcit  item  veto  has  one  fatal  flaw:  an  item  veto  cannot  be 
found  in  ihe  Constitution.  In  this  testimony,  I  wiU  explain  why  the  Constitution 
cannot  be  interpreted  to  provide  an  item  veto — unless,  of  course,  one  interprets  the 
Constitution  so  loosely  that  anythine  can  be  found  in  it.  In  making  the  argument, 
I  rely  on  my  article  The  President's  Veto  and  the  Constitution,  which  addresses  the 
issue  in  more  detail.^ 


The  text  of  the  Constitution  does  not  appear  to  provide  the  President  with  an  item 
veto.  The  Constitution  confers  the  President's  veto  power  in  the  presentment  clause, 
which  states  that  "[e]very  Bill  ♦  *  ♦  shall  ♦  ♦  *  be  presented  to  the  President,"  who 
must  either  "approve"  it  or  "return"  it  to  Congress.  Although  the  presentment  clause 
does  not  mention  an  item  veto  explicitly,  one  can  derive  an  item  veto  from  the 
clause  by  giving  the  term  "bill"  a  special  meaning. 

Although  constitutional  lawyers  have  long  assumed  that  a  bill  is  a  legislature 
measure  contsiining  whatever  provisions  Congress  inserted,  proponents  of  an  im- 
plicit item  veto  argue  for  a  more  restricted  meaning  of  "bill."  For  example,  some 
commentators  argue  that  a  bill  consists  of  provisions  that  pertain  to  a  single  sub- 
ject. Thus,  if  Congress  passes  a  measure  containing  two  subjects,  it  has  really 
passed  two  bills.  Because  the  Constitution  authorizes  the  President  to  approve  or 
return  each  bill  presented  to  him,  upon  receiving  a  measure  pertaining  to  two  sub- 
jects, the  President  can  approve  one,  but  return  the  other  to  Congress.  This  is  the 
equivalent  of  an  item  veto. 

Under  this  interpretation,  three  types  of  item  vetoes  are  possible  corresponding 
to  three  different  restricted  definitions  of 'Tsill."  First,  "bill"  might  be  defined  as  each 
separate  item  in  an  appropriations  measure.  Then,  if  Congress  presented  the  Presi- 
dent with  an  appropriations  measure  containing  numerous  items  (that  is,  numerous 
bills),  he  woula  have  an  item  veto  that  would  permit  him  to  veto  some  individual 
items,  while  approving  others.  I  call  this  item  veto  the  appropriations  veto. 


1  Associate  Professor,  University  of  San  Diego  School  of  Law. 

2  Michael  B.  Rappaport,  The  President's  Veto  and  the  constitution,  87  Nw.  U.  L.  REV.  735 
(1990)  [hereinafter  President's  Veto]. 
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Second,  "bill"  might  be  understood  as  comprising  either  substantive  or  financial 
matters,  but  not  both.  Under  this  definition,  if  Congress  presented  the  President 
with  an  appropriations  measure  that  contained  a  substantive  rider,  the  President 
could  veto  tne  rider  as  one  bill,  but  approve  the  appropriations  measiire  as  another. 
Third,  if  a  bill  is  defined  as  a  legislative  measure  relating  to  a  single  subject,  the 
President  would  have  a  subject  veto  that  would  permit  him  to  approve  or  disapprove 
each  subject  in  a  measure. 

Proponents  of  an  implicit  item  veto  argue  that  the  Constitution  confers  one  or 
more  of  these  vetoes.  Although  only  the  appropriations  veto  has  developed  signifi- 
cant political  support,  that  the  other  vetoes  are  potentially  derivable  from  the  Con- 
stitution places  them  on  the  agenda.  This  change  in  agenda  is  one  consequence  of 
attempting  to  use  the  Constitution,  rather  than  the  political  process,  to  confer  the 
item  veto. 

II 

To  establish  the  existence  of  any  of  the  implicit  vetoes,  three  propositions  must 
be  proved.  If  any  of  the  propositions  cannot  be  established,  then  the  item  veto  fails. 
In  my  opinion,  the  argument  for  the  item  veto  is  so  weak  that  none  of  the  three 
propositions  can  be  demonstrated. 

First,  proponents  of  an  implicit  item  veto  must  show  that  the  restricted  definition 
of  "bill"  is  one  plausible  historical  meaning  of  the  term,  and  therefore  that  "bill" 
could  either  have  a  restricted  or  unrestricted  meaning.  If  the  restricted  meaning  is 
a  plausible  reading,  this  renders  the  Constitution  ambiguous.  If  the  restricted  mean- 
ing is  not  even  a  plausible  reading  of  "bill,"  then  the  Constitution  unambiguously 
fails  to  adopt  the  item  veto. 

Second,  proponents  of  an  implicit  item  veto  must  demonstrate  that  the  ambiguity 
in  "bill"  should  be  resolved  in  favor  of  the  restricted  definition.  It  is  not  enough  that 
the  restricted  meaning  is  a  plausible  meaning;  it  must  be  the  correct  meaning. 

Third,  proponents  of  an  implicit  item  veto  must  show  that  a  restricted  definition 
supports  an  item  veto  rather  than  a  prohibition  on  measures  containing  multiple 
bills.  If  the  Constitution  adopts  the  restricted  definition,  then  it  might  simply  pro- 
hibit Congress  from  combining  two  bills  in  a  single  measure.  Under  this  interpreta- 
tion, the  presentment  clause  would  require  Congress  to  present  the  President  only 
with  one  bill  at  a  time.  Measures  containing  more  than  one  bill  would  be  unconsti- 
tutional. 

Proponents  of  an  implicit  item  veto  must  argue  that  Congress  can  combine  dis- 
tinct bills  in  a  single  measure,  even  though  a  constitutional  prohibition  on  Congress' 
ability  to  combine  oills  would  serve  many  of  their  purposes  better  than  an  item  veto. 
Proponents  of  an  implicit  item  veto  are  forced  into  this  position  for  the  following 
reason.  If  the  Constitution  prohibits  measures  containing  multiple  bills,  then  a  sig- 
nificant portion  of  the  United  States  Code  is  unconstitutional,  because  it  would  have 
been  enacted  by  statutes  that  contained  more  than  one  bill. 

The  remainder  of  Uiis  testimony  briefly  argues  that  each  of  these  three  propo- 
sitions fails  for  each  of  the  item  vetoes. 

Ill 

At  the  time  of  the  constitutional  convention,  the  restricted  definition  of  "bill"  was 
not  an  accepted  or  acknowledged  use  of  the  term.  This  is  particularly  true  of  the 
restricted  definition  that  supports  the  appropriations  veto.  There  is  absolutely  no 
evidence  that  an  individual  item  was  ever  considered  to  be  or  may  plausibly  be  de- 
fined as  a  bill.  Indeed,  appropriations  bills  containing  manv  different  items  were 
standard  practice  in  Britain  and  the  United  States  before  and  after  the  Constitution 
was  ratified,  and  it  is  absurd  to  postulate  that  one  of  these  bills  could  have  been 
understood  to  include  three  hundred  or  even  thirty  bills.^  While  some  commentators 
argue  that  the  framers  did  not  contemplate  the  large  appropriations  bills  that  the 
modem  Congress  passes,  that  is  irrelevant.  Even  if  early  appropriations  bills  com- 
bined thirty  items,  and  modem  ones  combine  three  thousand,  the  framers  still  not 
identify  items  of  appropriations  with  bills.  The  weakness  of  the  argument  that  each 
item  of  appropriation  constitutes  a  bill  indicates  that  although  the  appropriations 
veto  has  the  strongest  political  support  of  the  three  item  vetoes,  it  is  the  weakest 
constitutionally. 

The  restricted  definitions  supporting  the  other  item  vetoes,  however,  also  did  not 
exist  when  the  Constitution  was  enacted.  My  examination  of  historical  record,  al- 
though not  exhaustive,  did  not  uncover  any  use  of  the  restricted  definition  from 


^President's  Veto,  supra  note  2,  at  740. 
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eighteenth  century  Britain,  the  American  colonies  or  the  postrevolutionairy  states. 
Rather,  the  normal  meaning  of  "bill"  was  a  draft  of  a  law  containing  whatever  provi- 
sions the  author  deemed  desirable."*  For  example,  John  Hatsell  states  that  "the  pro- 
ceeding, that  is  but  too  often  practiced,  of  putting  together  in  the  same  Bill  clauses 
that  have  no  relation  to  each  other,  and  the  subjects  of  which  are  entirely  different, 
ought  to  be  avoided."^ 

Proponents  of  an  item  veto  still  might  argue  that  "bill"  should  be  construed  in  a 
restricted  sense,  even  though  it  never  had  this  meaning.  If  traditional  legislatures 
were  subject  to  a  uniform  rule  that  treated  bills  as  if  they  were  limited  either  to 
a  single  subject  or  to  substantive  or  financial  provisions,  but  not  both,  it  might  be 
reasonable  to  conclude  that  the  Constitution  adopted  this  rule  when  it  used  the 
term  "bill." 

The  historical  record,  however,  does  not  support  this  construction.  First,  in  none 
of  the  relevant  periods  did  the  paulicipants  in  the  lawmaking  process  actually  treat 
bills  as  if  they  were  restricted  to  a  single  subject  or  to  solely  substantive  or  financial 
provisions  by  exercising  an  item  veto.^ 

Second,  a  uniformly  foUowed-rule  forbidding  the  combination  in  a  single  bill  of  ei- 
ther multiple  subjects  or  substantive  and  financial  provisions  also  did  not  exist  in 
the  relevant  periods.  The  legislatures  in  Britain,  in  the  colonies  and  to  some  extent 
in  the  postrevolutionary  states  tacked  unrelated  provisions  to  bills  and  substantive 
riders  to  financial  bills.  While  the  upper  house  and  the  executive  sometimes  resisted 
the  tacking,  at  other  times  they  approved  bills  with  tacked  provisions.'' 

IV 

Even  if  the  restricted  meaning  of  "bill"  were  historically  plausible,  history  indi- 
cates than  the  Constitution  adopted  the  unrestricted  definition.  In  particular,  the 
debates  during  the  constitutional  convention  in  Philadelphia  provide  significant  evi- 
dence of  the  delegates'  understanding  of  "bill." 

The  convention  repeatedly  discussed  the  merits  of  an  origination  clause.^  One 
substantial  objection  to  the  clause — especially  to  the  version  that  would  deny  the 
Senate  the  poker  either  to  originate  or  amend  financial  legislation — was  that  it 
would  result  in  tacking.^  Defenders  of  the  clause  then  proposed  to  permit  the  Senate 
to  amend  financial  legislation  as  a  means  of  addressing  the  tacking  problem.  The 
convention  eventually  adopted  a  version  of  the  origination  provision  that  permitted 
amendments. 

Significantly,  the  convention's  concerns  about  tacking  could  not  have  arisen  had 
"bill  had  a  restricted  meaning.  Consider  the  language  of  the  proposed  origination 
clause:  "all  bills  for  raising  or  appropriating  money  ♦  *  *  shall  originate  in  the  1st 
branch  of  the  Legislature,  and  shall  not  be  altered  or  amended  by  the  2d  branch." 
If  "biU"  had  a  restricted  sense — so  that  either  tacking  was  prohibited  or  the  Senate 
might  have  treated  a  rider  as  a  separate  bill — this  proposal  would  not  have  created 
a  tacking  problem.  A  substantive  rider  on  a  money  bill  would  have  been  a  separate 
(non-money)  bill  that  either  would  have  been  prohibited  or  subject  to  distinct  treat- 
ment by  the  Senate. 

Thus,  the  convention  must  not  have  understood  "bill"  in  the  restricted  sense.  Both 
the  delegates  who  believed  that  the  origination  provision  would  lead  to  tacking  and 
the  delegates  who  supported  senatorial  amendment  as  a  means  of  addressing  tack- 
ing appear  to  have  understood  "bill"  in  an  unrestricted  sense. 

The  convention's  discussion  of  the  origination  clause  may  also  explain  why  it  did 
not  adopt  the  restricted  definition.  The  convention  did  not  identify  tacking  as  a 
problem  when  both  houses  had  the  same  rights  to  originate  and  amend  bills.  It 
mentioned  tacking  only  in  the  context  of  the  origination  clause,  and  then  mainly 
when  that  clause  was  drafted  to  deprive  the  Senate  of  the  power  not  only  to  origi- 
nate but  also  to  amend  financial  legislation.  The  convention  appeared  to  believed 
that  the  power  to  amend  significantly  reduced  tacking. 

The  amending  power  reduces  tacking  because  it  enables  the  Senate  to  respond  to 
an  objectionable  rider  to  an  important  bill  by  proposing  the  bill  without  the  rider. 


*Id.  at  762-66. 

6  J.  HATSELL,  PRECEDENTS  OF  PROCEEDINGS  IN  THE  HOUSE  OF  COMMONS  221-22 
(1786). 

^See  President's  Veto,  supra  note  2,  at  763. 

'M.  at  764-66. 

^The  origination  clause  provides  that  "All  Bills  for  raising  Revenue  shall  originate  in  the 
House  of  Representatives;  but  the  Senate  may  propose  or  concur  with  Amendments  as  on  other 
Bills."  U.S.  CONST,  art.  I,  §7,  cl.  1. 

^President's  Veto,  supra  note  2,  at  746-747. 
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Thus,  the  amending  power  enables  the  Senate  to  oppose  the  rider  without  being 
viewed  as  the  impediment  to  important  legislation. 

If  the  convention  viewed  the  amending  power  as  sufficiently  combatting  the  evils 
of  riders,  this  would  also  explain  why  the  convention  did  not  adopt  a  restricted  defi- 
nition or  otherwise  discuss  the  possibility  that  Congress  would  use  riders  against 
the  President.  The  President  has  a  power  analogous  to  the  Senate's  power  to  amend 
revenue  bills.  Upon  receiving  a  bill  that  contains  a  rider,  the  President  has  the 
power  to  veto  it  and  to  have  his  veto  message  entered  on  the  journal  of  the  house 
that  originated  the  bill.  Thus,  the  veto  message  serves  the  principal  function  of  in- 
forming Congress — and  the  public — that  the  President  will  approve  the  bill  without 
the  rider  and  therefore  that  Congress,  and  not  the  President,  is  impeding  its  pas- 
sage. Thus,  the  convention  might  not  have  adopted  a  restricted  definition  because 
it  believed  the  veto  message,  like  the  amending  power  of  the  Senate,  adequately  pro- 
tected the  President  against  tacking. 


Finally,  even  if  the  Constitution  did  adopt  a  restricted  definition,  that  definition 
would  not  result  in  an  item  veto  but  instead  on  a  prohibition  on  legislation  contain- 
ing multiple  bills.  That  is,  if  the  Constitution  adopted  the  restricted  definition,  the 
text  would  be  more  appropriately  read  as  prohibiting  Congress  from  combining  sepa- 
rate bills  in  a  single  measure  rather  than  permitting  Congress  to  combine  bills  and 
the  President  to  treat  them  separately. 

It  is  true  that  the  constitutional  text  is  ambiguous  on  this  point.  For  example,  the 
presentment  clause  states:  "Every  Bill  which  shall  have  passed  the  House  of  Rep- 
resentatives and  the  Senate  .  *  *  ♦  shall  *  *  *  be  presented  to  the  President  of  the 
United  States."  This  language  might  be  read  to  require  that  every  bill  be  presented 
individually  to  the  President.  Under  this  interpretation,  if  a  measure  was  passed 
that  included  more  than  one  bill,  it  could  not  validly  be  presented.  Alternatively, 
the  language  might  be  understood  simply  to  require  that  every  bill — whether  com- 
bined with  other  bills  or  not — be  presented.  This  interpretation  would  permit  the 
President  to  veto  individual  bills  in  the  measure  and  would  thus  provide  an  item 
veto. 

This  ambiguity,  however,  can  be  resolved  based  on  the  purposes  and  structure  of 
the  Constitution.  Congressional  power  to  combine  multiple  bills  in  a  single  measvu-e 
would  conflict  with  the  purposes  one  would  presume  that  the  framers  had  for  adopt- 
ing a  restricted  definition  in  the  first  place.  A  restricted  definition  serves  to  deter 
logrolling  and  to  promote  legislative  deliberation  (by  discouraging  large  and  complex 
bills).  A  prohibition  on  combining  multiple  bills,  however,  would  discourage  log- 
rolling better  than  an  item  veto.  While  an  item  veto  would  prevent  one  lawmaking 
participant  from  inducing  another  to  approve  an  enactment  it  would  not  otherwise 
approve  by  adding  a  desired  provision,  a  prohibition  would  also  deter  logrolling 
within  each  house  to  gain  the  support  of  individual  members. 

A  prohibition  on  combining  multiple  bills  would  also  promote  legislative  delibera- 
tion better  than  an  item  veto.  While  an  item  veto  would  reduce  the  number  of  mul- 
tiple bill  measures  by  eliminating  some  of  Congress'  incentives  to  combine  unrelated 
provisions,  a  prohibition  would  eliminate  all  multiple  bill  measures. 

The  inconsistency  of  a  congressional  power  to  combine  bills  with  the  presumed 
purposes  of  the  framers  becomes  even  clearer  when  it  is  recognized  that  this  power 
does  not  apply  simply  to  relations  between  Congress  and  the  President.  If  "bill"  has 
a  restricted  meaning  as  to  presentment  to  the  President,  it  will  also  have  that  mean 
ink  as  to  the  relationship  between  the  houses  of  Congress  as  well.^°  Thus,  if  the 
President  has  an  item  veto  as  to  different  subjects  in  a  single  measure,  then  the 
Senate,  for  example,  will  also  have  an  item  veto  upon  receiving  that  measure  from 
the  House.  The  Senate  vnW  be  able  to  disapprove  some  of  the  suDJects,  while  approv- 
ing others,  and  then  have  the  Congress  present  only  the  approved  subjects  to  the 
President  without  further  House  review. 

This  legislative  item  veto  would  permit  the  receiving  house  ^^  to  approve — by  re- 
fusing to  accept  one  bill  in  a  multiple  bill  measure,  but  enacting  the  remaining 
bills — a  different  measure  than  the  one  passed  by  the  originating  house,  without 
having  to  receive  the  approval  of  the  originating  house.  This  authority  conflicts  with 
severS  traditional  aspects  of  the  legislative  process. 

First,  the  legislative  item  veto  undermines  the  important  principle  that  each 
house  should  approve  the  final  content  of  legislation  before  it  becomes  law.  Second, 


""Id.  at  741-42. 

11  The  receiving  house  is  the  house  of  Congress  that  does  not  originate  a  measure  but  receives 
from  the  house  that  originated  it. 
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it  undennines  legislative  deliberation  because  the  originating  house  is  kept  uncer- 
tain about  the  final  form  of  the  legislation  it  approves. 

Third,  the  legislative  item  veto  has  the  anomalous  consequence  of  providing  the 
receiving  house  with  greater  authority,  in  certain  respects,  than  the  originating 
house.  While  the  originating  house's  decisions  as  to  the  content  of  the  bill  are  re- 
viewed by  the  receiving  house,  the  receiving  house  can  unilaterally  approve  a  part 
of  the  measure. 

The  preference  for  the  later  participant  in  the  lawmaking  process  is  even  more 
unreasonable  as  applied  to  the  President.  Because  the  President  acts  last  in  the  leg- 
islative process,  he  has  the  greatest  ability  to  act  unilaterally.  The  President,  how- 
ever, was  not  intended  to  occupy  a  preferred  position  because  he  was  not  even  given 
equal  legislative  power  with  the  houses  of  Congress. 

Thus,  the  power  to  combine  distinct  bills  in  a  single  measures  would  work  a  radi- 
cal, negative  change  in  the  relationship  between  the  houses  that  would  be  avoided 
by  a  prohibition.  Indeed,  no  one,  to  my  knowledge,  has  ever  advocated  that  each 
house  should  have  an  item  veto.  That  veto,  however,  is  a  necessary  condition  of  an 
implicit  item  veto  for  the  President. 

vn 

In  conclusion,  none  of  the  three  item  vetoes  can  be  established.  The  restricted  def- 
inition of  "bill"  is  not  a  plausible  meaning  of  the  term,  and  even  if  it  were,  history 
indicates  that  the  framers  adopted  the  unrestricted  definition.  Finally,  if  the  re- 
stricted definition  had  been  adopted,  it  is  more  likely  that  the  Constitution  would 
prohibit  multiple  bill  measures  than  grant  an  item  veto. 

It  is  possible  that  an  item  veto  would  improve  our  government.  That  veto,  how- 
ever, cannot  be  *bund  in  the  existing  Constitution. 
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*736  I.  INTRODUCTION 

In  recent  years,  several  commentators  have  argued  that  the  Constitution 
confers  various  types  of  item  or  selective  VETOES  on  the  PRESIDENT.  [FNl]  The 
coBnentators  argue  that  neither  a  constitutional  amendment  nor  legislation  is 
necessary  to  create  a  selective  VETO  because  the  Constitution  already  confers 
one  on  the  PRESIDENT,  if  he  were  just  willing  to  use  it.  [FN2)  This  Article 
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examines  and  rejects  the  claim  that  the  Constitution  enacts  a  selective  VETO. 

*737  A  selective  VETO  permits  the  PRESIDENT  to  VETO  part  of  a  legislative 
measure  without  disapproving  the  remainder,  which  may  contain  necessary  or 
popular  provisions.  Proponents  of  a  selective  VETO  argue  that  It  both  enables 
the  PRESIDENT  to  deter  undesirable  legislation  and  protects  his  traditional 
VETO  power  from  congressional  attack.  Proponents  assert  that  Congress 
diminishes  the  PRESIDENT'S  VETO  by  tacking  to  provisions  to  which  the  PRESIDENT 
objects  other,  often  unrelated,  provisions  that  he  cannot  easily  VETO.  As  a 
particularly  egregious  example,  they  cite  the  passage  of  "VETO  proof" 
Continuing  Resolutions.  [FN3] 

Apart  from  Its  alleged  merits,  the  Implicit  selective  VETO  (FN4]  is 
politically  Important  because,  realistically,  the  PRESIDENT  will  acquire  the 
selective  VETO  only  by  finding  It  In  the  Constitution.  Although  PRESIDENTS  have 
sought  some  form  of  selective  VETO  for  over  a  century.  Congress  has, 
unsurprisingly,  been  unwilling  to  confer  It.  The  selective  VETO,  after  all, 
expands  the  PRESIDENT'S  authority  over  congresslonally-passed  legislation. 
[FN5] 

Setting  aside  the  policy  and  political  arguments  surrounding  the 
selective  VETO,  this  Article  examines  whether  the  Constitution  actually  confers 
the  VETO.  Commentators  have  dismissed  an  Implicit  selective  VETO  In  brief 
treatments  that  have  failed  to  identify  the  main  problems  with  the  arguments 
for  the  VETO.  (FN6]  Part  II  of  this  Article  addresses  those  arguments  *738 
In  detail,  closely  reviewing  the  text,  structure,  and  history  of  the 
Constitution.  Only  then  does  the  Article  conclude  that  the  implicit  selective 
VETO  falls  on  three  independent  grounds,  each  of  which  is  dispositive.  The 
PRESIDENT  does  not  have  the  power  to  VETO  part  of  a  bill  and  therefore  should 
not  attempt  a  test  case,  which  would  only  weaken  the  Presidency. 

In  Part  III,  the  Article  examines  the  constitutionality  of  a  power  often 
wrongly  classified  as  a  selective  VETO- -THE  PRESIDENT'S  approval  of  a  bill  with 
the  Intent  not  to  enforce  particular  unconstitutional  provisions  within  it. 
Unlike  a  true  selective  VETO,  this  power  has  been  exercised  by  many  PRESIDENTS. 
It  Is  nonetheless  unconstitutional,  whatever  one's  views  of  the  legitimacy  of  a 
presidential  power  not  to  enforce  unconstitutional  statutes.  Any  obligation  a 
PRESIDENT  might  assert  to  not  enforce  an  unconstitutional  provision  is  strong 
enough  to  require  that  he  VETO  a  bill  containing  that  provision.  In  developing 
this  argument,  the  Article  Identifies  some  unappreciated  aspects  of  the  alleged 
power  not  to  enforce.  It  also  argues  that  the  regular  issuance  of  presidential 
legal  opinions,  although  not  constitutionally  required,  would  improve  the 
exercise  of  this  power. 

Finally,  even  though  the  Constitution  does  not  provide  a  selective  VETO,  that 
does  not  imply  that  either  the  Constitution  or  its  authors  regarded  tacking  as 
unimportant  or  beneficial.  Although  a  selective  VETO  addresses  tacking  by 
expanding  presidential  discretion  to  disapprove  bills,  the  coercion  that 
tacking  permits  may  also  be  countered  by  reducing  presidential  discretion.  Part 
IV  of  the  Article  argues  that  the  PRESIDENT  may  adopt  rules  that  "obligate"  him 
to  VETO  "abusive"  legislation  that  contains  tacked  provisions.  Unlike  the 
selective  VETO,  this  method  of  addressing  tacking  comports  with  the  letter  and 
spirit  of  the  Constitution. 

II.  THE  IMPLICIT  SELECTIVE  VETO 
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A.  The  Argument  for  the  Implicit  Selective  VETO 

The  Constitution  confers  the  PRESIDENT'S  VETO  power  In  the  presentment 
clause,  [FN7)  which  provides  that  "[ejvery  Bill  .  .  .  shall  ...  be  presented 
to  the  PRESIDENT,"  who  must  either  "approve"  It  or  "return"  it  to  Congress.  The 
only  argument  for  a  selective  VETO  that  Is  consistent  with  the 
*739  constitutional  text  focuses  upon  the  term  "bill."  [FN8]  While 
constitutional  lawyers  have  long  assumed  that  a  bill  Is  a  legislative  measure 
containing  whatever  provisions  Congress  Inserted,  proponents  of  a  selective 
VETO  argue  for  a  more  restricted  meaning  of  bill.  [FN9]  They  argue  that  bill 
refers  to  a  part  of  a  legislative  measure,  such  as  provisions  relating  to  a 
single  subject.  Then,  If  the  PRESIDENT  Is  presented  with  a  measure  containing 
multiple  subjects,  she  could  approve  one  part,  but  return  the  other  parts  to 
Congress--an  Implicit  selective  VETO, 

Under  this  Interpretation,  three  types  of  selective  VETOES  are  possible 
corresponding  to  three  different  restricted  definitions  of  bill.  First,  bill 
might  be  defined  as  each  separate  item  in  an  appropriations  measure.  Then,  if 
the  PRESIDENT  was  presented  with  an  appropriations  measure  containing  numerous 
items,  she  would  have  a  true  item  VETO  that  would  permit  her  to  VETO  some 
individual  items,  but  to  approve  others. 

Second,  bill  might  be  understood  as  comprising  either  substantive  or 
financial  matters,  [FNIO]  but  not  both.  Under  this  definition,  if  the  PRESIDENT 
were  presented  with  an  appropriations  measure  that  contained  a 
substantive  *740  rider,  the  PRESIDENT  could  VETO  the  rider  as  one  bill,  but 
approve  the  appropriations  measure  as  another.  Third,  if  a  bill  Is  defined  as  a 
legislative  measure  relating  to  a  single  subject,  the  PRESIDENT  would  have  a 
subject  VETO  that  would  permit  her  to  approve  or  disapprove  each  subject  in  a 
measure. 

The  item  VETO  is  politically  the  most  important  VETO.  It  exists  in  forty- 
three  of  the  fifty  states,  [FNll]  and  there  is  a  continuing,  if  unsuccessful, 
effort  to  pass  a  federal  constitutional  amendment  establishing  it.  [FN12]  The 
VETO  is  designed  to  constrain  wasteful  governmental  spending  by  permitting  the 
executive  to  VETO  individual  items  of  appropriation  without  having  to 
disapprove  the  entire  measure. 

Although  strongest  in  political  terms,  the  item  VETO  is  weakest  as  a 
constitutional  matter.  There  is  absolutely  no  evidence  that  an  individual  item 
was  ever  considered  to  be  or  may  plausibly  be  defined  as  a  bill.  Indeed, 
appropriations  bills  containing  many  different  items  were  standard  practice  in 
Britain  and  the  United  States  before  and  after  the  Constitution  was  ratified, 
[FN13]  and  it  is  absurd  to  postulate  that  one  of  these  bills  could  have  been 
understood  to  include  three  hundred  or  even  thirty  bills.  [FN14]  Because 
neither  text  nor  history  supports  the  constitutionality  of  the  item  VETO,  this 
Article  will  not  further  discuss  the  arguments  for  its  existence. 

Given  its  political  importance,  the  failure  of  the  implicit  item  VETO  is 
significant.  The  two  other  selective  VETOES  are,  nonetheless,  serious  proposals 
that  are  worthy  of  attention  on  constitutional  (and  policy)  grounds. 
Commentators  argue  that  these  selective  VETOES  are  necessary  to  protect  the 
presidential  VETO  from  being  abridged,  that  the  framers  anticipated  a  VETO  that 
did  more  than  simply  approve  or  disapprove  proposed  legislation  and  that 
exercises  of  the  selective  VETO  during  the  eighteenth  *741  century 
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constituted  precedents  for  the  presidential  VETO.  To  these  arguments,  I  now 

turn. 

B.  The  Structxire  o£  the  Argument  Against  the  Implicit  Selective  VETO 

To  establish  either  o£  the  remaining  Implicit  selective  VETOES,  three 
Independent  propositions  must  be  proved.  First,  proponents  o£  an  Implicit 
selective  VETO  must  show  that  the  restricted  definition  of  bill  is  one 
plausible  historical  meaning  of  the  term,  and  therefore  that  bill  could  either 
have  a  restricted  or  unrestricted  meaning.  Second,  they  must  demonstrate  that 
this  ambiguity  in  bill  should  be  resolved  in  favor  of  the  restricted  sense, 
based  on  the  purposes,  structure,  and  history  of  the  Constitution. 

Third,  proponents  of  an  implicit  selective  VETO  must  show  that  a 
restricted  definition  supports  a  selective  VETO  rather  than  a  prohibition  on 
measures  containing  multiple  bills.  A  restricted  definition  will  result  in  a 
selective  VETO  only  if  Congress  has  the  power  to  combine  distinct  bills  In  a 
single  legislative  measure.  If  Congress  only  has  the  power  to  include  one  bill 
in  a  measure,  the  restricted  definition  will  result  in  a  prohibition  on 
multiple  bill  measures.  Thus,  proponents  of  a  selective  VETO  must  show  that  the 
purposes,  structure,  and  history  of  the  Constitution  do  not  support  such  a 
prohibition. 

This  Article  disputes  each  of  these  propositions.  First,  there  is  no  evidence 
that  the  framers  ever  understood  bill  in  a  restricted  sense.  Moreover,  no 
selective  VETOES  were  exercised  in  Britain,  the  American  Colonies,  and  the 
postrevolutionary  states,  and  the  tacking  of  riders  to  bills  occurred- -with 
more  or  less  frequency- -in  each  of  these  periods. 

Second,  even  if  the  restricted  sense  of  bill  had  been  one  historical  meaning 
of  the  term,  the  purposes,  structure,  and  history  of  the  Constitution  strongly 
favor  the  unrestricted  sense.  The  debates  during  the  Constitutional  Convention 
indicate  that  the  delegates  understood  bill  in  the  unrestricted  sense.  In 
addition,  the  structure  of  the  Constitution  and  the  debates  suggest  that  no 
selective  VETO  was  provided  to  the  PRESIDENT  because  it  was  believed  that  he 
had  adequate  powers  to  defend  himself  from  tacking.  Further,  a  single  subject 
restriction  is  not  capable  of  consistent  application  and  therefore  not  likely 
to  have  been  intended  as  a  legal  restriction. 

Third,  even  if  the  Constitution  did  adopt  the  restricted  sense,  that  would 
result  not  in  a  selective  VETO  but  in  a  prohibition  on  legislation  containing 
multiple  bills.  Such  a  prohibition  would  better  promote  the  reasons  why  the 
framers  would  have  adopted  a  restricted  definition  in  the  first  place.  Also,  a 
selective  VETO,  as  compared  to  a  prohibition,  would  undermine  the  legislative 
process  by  creating  uncertainty  and  providing  the  PRESIDENT  with  legislative 
authority  that  the  houses  of  Congress  lack. 

One  aspect  of  the  argument  for  an  implicit  selective  VETO  has  been  overlooked 
in  the  literature.  If  bill  has  a  restricted  meaning  as  to  presentment  *742 
to  the  PRESIDENT,  it  will  presumptively  have  that  meaning  as  to  the 
relationship  between  the  houses  of  Congress  as  well.  (FN15]Thus,  if  the 
PRESIDENT  has  a  selective  VETO  as  to  different  subjects  in  a  single  measure, 
then  the  Senate,  for  example,  will  also  have  a  selective  VETO  upon  receiving 
that  measure  from  the  House.  The  Senate  will  be  able  to  disapprove  some  of  the 
subjects,  while  approving  others,  and  then  present  only  the  approved  subjects 
to  the  PRESIDENT  without  further  House  review.  [FN16]  Proponents  of  an  implicit 
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••lectlve  VETO  have  not  recognized  that  their  position  comnlts  them  to  finding 
«n  implicit  selective  VETO  for  each  house  of  Congress. 

Finally,  while  PRESIDENTS  have  long  sought  selective  VETOES,  the  argument  for 
an  Implicit  selective  VETO  has  been  made  only  recently.  No  PRESIDENT  has  ever 
exercised  a  selective  VETO,  or  even  asserted  Implicit  authority  to  do  so. 
[FN17]  Establishing  an  Implicit  selective  VETO  therefore  requires  rebutting  the 
strong  presumption  created  by  the  contrary,  uniform  practice.  The  argument  for 
a  selective  VETO,  however,  falls  on  all  three  Independent  grounds,  without  even 
considering  past  practice.  [FN18] 

The  Article  next  discusses  the  three  propositions  necessary  to 
establishing  an  Implicit  selective  VETO.  Although  logically  the  historical 
meaning  of  bill  should  be  addressed  first,  the  literature  has  focused  on  this 
proposition  to  the  exclusion  of  the  other  two.  I  therefore  discuss  the  latter 
two  propositions  first. 

C.  Resolving  the  Ambiguity  In  "Bill" 

Assuming  that  the  restricted  definition  Is  one  plausible  meaning  of  bill, 
this  section  attempts  to  resolve  the  resulting  ambiguity  by  consulting 
*743  the  structure,  history,  and  purposes  of  the  Constitution.  [FN19] 
Although  there  is  some  evidence  for  the  restricted  sense,  the  case  for  the 
unrestricted  sense  is  stronger. 

1.  Arguments  for  a  Restricted  Definition. - -A  restricted  definition  Is 
supported  by  the  attribution  of  three  purposes  to  the  Constitution:  the 
promotion  of  legislative  deliberation,  the  protection  of  the  powers  of  the 
participants  in  the  lawmaking  process- -the  PRESIDENT  and  each  house  of 
Congress- -and  the  discouragement  of  extreme  logrolling. 

One  presumed  purpose  of  the  Constitution  was  to  establish  a  Congress  that 
satisfied  the  traditional  conception  of  a  legislature  as  a  deliberative  body. 
The  legislature  was  expected  to  apply  its  knowledge  through  debate  to  arrive  at 
Judgments  as  to  the  best  means  of  promoting  justice  and  the  public  interest. 
[FN20]  Legislative  deliberation,  moreover,  was  traditionally  thought  to  be 
furthered  by  the  legislature  debating  and  enacting  only  relatively  simple 
laws.  (FN21] 

An  intent  to  promote  legislative  deliberation  would  support  the 
restricted  *744  definition  because  that  definition  would  discourage  complex 
legislation.  The  restricted  definition  would  either  prohibit  legislation 
containing  multiple  bills  or  discourage  it  by  providing  the  participants  in  the 
lawmaking  process  with  a  selective  VETO.  [FN22) 

A  second  presumed  purpose  of  the  Constitution  is  to  protect  the  legitimate 
powers  of  the  PRESIDENT  and  each  house  of  Congress.  Prior  to  the  Constitution, 
It  was  recognized  that  tacking  could  sometimes  abridge  the  legitimate  powers  of 
these  participants  in  the  lawmaking  process.  By  tacking  unrelated  matters  to  a 
bill,  one  house  of  Congress  could  force  the  other  lawmaking  participants  to 
accept  a  provision  it  would  otherwise  reject.  [FN23]  A  restricted  definition 
would  address  tacking,  however,  by  either  prohibiting  it  or  providing  a 
selective  VETO.  [FN24) 

A  third  purpose  of  the  Constitution  might  be  to  protect  against  extreme 
logrolling.  [FN25)  Under  extreme  logrolling,  a  substantial  number  of 
*745  the  legislators  who  support  a  bill  do  so  because  it  includes  a 
provision,  different  for  each  of  them,  that  each  favors  intensely.  Without  that 

Copr.(C)  West  1994  No  claim  to  orig.  U.S.  Govt,  works. 


219 

87  NWULR  735  PAGE   6 

(CITE  AS:  87  NW.  U.  L.  REV.  735,  *745) 

provision,  each  would  oppose  the  bill,  which  would  then  consist  of  many  other 
legislators'  favorite  provisions.  Under  this  practice,  a  bill  may  be  passed, 
even  though  many  legislators  in  the  majority  coalition  support  only  a  single 
provision  in  it.  (FN26)  A  restricted  definition  would  inhibit  extreme 
logrolling  by  either  prohibiting  the  combining  of  unrelated  plrovisions  or 
permitting  the  other  lawmaking  participants  to  selectively  VETO  an  unrelated 
provision  and  therefore  upset  the  legislative  package.  [FN27] 

Although  the  framers'  generation  does  not  appear  to  have  identified 
logrolling  as  an  abusive  or  even  distinct  practice,  an  inference  that  the 
franers  would  have  opposed  extreme  logrolling  is  supported  by  several 
traditional  beliefs.  [FN28]  First,  the  legislature  was  expected  to  deliberate 
over  ju--lce  and  the  public  good,  but  extreme  logrolling  ignores  these 
considerations  as  to  most  of  the  bill.  [FN29]  Second,  The  Federalist  praises 
the  large  republic  in  part  because  it  increases  the  size  of  districts  so  that 
representatives  are  not  excessively  attached  to  local  interests.  [FN30] 
Finally,  The  Federalist  perceived  faction- -which  it  defined  as  a  group  united 
by  a  common  passion  or  interest,  "adverse  to  the  rights  of  other  citizens,  or 
to  the  permanent  and  aggregate  interests  of  the  community" - -as  a  major  problem 
for  a  republic,  and  the  majority  coalition  under  extreme  logrolling 
approximates  this  description.  (FN31] 

*746  2.  Arguments  Against  a  Restricted  Definition. - -While  these  three 
presumed  constitutional  purposes  of  promoting  legislative  deliberation, 
protecting  lawmaking  powers,  and  discouraging  extreme  logrolling  support  a 
restricted  definition,  they  are  outweighed  by  several  considerations  in  favor 
of  the  unrestricted  definition. 

(a)  The  Convention's  understanding  of  "bill ."- -Although  most  commentators 
have  overlooked  it,  the  debates  during  the  Constitutional  Convention  in 
Philadelphia  provide  significant  evidence  of  the  delegates'  understanding  of 
bill.  The  Convention  repeatedly  discussed  the  merits  of  an  origination  clause. 
[FN32]  One  substantial  objection  to  the  clause- -especially  to  the  version  that 
would  deny  the  Senate  the  power  either  to  originate  or  amend  financial 
legislation- -was  that  it  would  result  in  tacking.  [FN33]  Defenders  of  the 
clause  then  proposed  to  permit  the  Senate  to  amend  financial  legislation  as  a 
means  of  addressing  the  tacking  problem.  [FN34]  The  Convention  eventually 
adopted  a  version  of  the  origination  provision  that  permitted  amendments. 

Significantly,  the  Convention's  concerns  about  tacking  could  not  have  arisen 
had  bill  had  a  restricted  meaning.  Consider  the  language  of  the  proposed 
origination  clause:  "all  bills  for  raising  or  appropriating  money  .  .  .  shall 
originate  in  the  1st  branch  of  the  Legislature,  and  shall  not  be  altered  or 
amended  by  the  2d  branch."  [FN35]  If  bill  had  a  restricted  sense- -so  that 
either  tacking  was  prohibited  or  the  Senate  might  have  treated  a  rider  as  a 
separate  bill- -this  proposal  would  not  have  created  a  tacking  problem.  A 
substantive  rider  on  a  money  bill  would  have  been  a  separate  (nonmoney)  bill 
that  either  would  have  been  prohibited  or  subject  to  distinct  treatment  by  the 
Senate. 

Thus,  the  Convention  must  not  have  understood  bill  in  the  restricted  sense. 
(FN36]  Both  the  delegates  who  believed  that  the  origination  provision  would 
lead  to  tacking  and  the  delegates  who  supported  senatorial  *747  amendment  as 
a  means  of  addressing  tacking  appear  to  have  understood  bill  in  an  unrestricted 
sense.  [FN37]  Nor  did  any  other  delegate,  in  the  extended  discussion  of  the 
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origination  provision,  voice  a  restricted  Interpretation  of  bill,  even  though 
it  would  have  resolved  a  divisive  issue. 

(b)  The  adequacy  of  the  PRESIDENT'S  powers  to  resist  tacking:  A 
conparison  with  the  Senate's  powers  as  to  revenue  bills. --Proponents  of  a 
restricted  definition  argue  that  the  Constitution  was  intended  to  protect  the 
PRESIDENT'S  VETO  from  congressional  tacking.  One  significant  problem  for  this 
view,  however,  is  that  there  is  so  little  evidence  to  Indicate  that  the  framers 
viewed  tacking  as  abridging  the  PRESIDENT'S  VETO.  [FN38]  Indeed,  if  the 
Convention  debates  are  accepted  as  a  source  of  the  framers'  intent,  [FN39]  then 
they  might  suggest  that  the  framers  believed  that  coercion  of  the  PRESIDENT'S 
approval  was  legitimate.  [FN40)  Although  the  Convention  knew  that  tacking  had 
been  used  to  coerce  the  approval  of  executives,  [FN41]  the  delegates  gave  no 
indication  that  they  regarded  such  tacking  as  a  problem.  By  contrast,  the 
Convention  did  identify  the  use  of  tacking  against  the  Senate  as  a  problem 
worthy  of  discussion  and  action. 

This  Article  presents  an  alternative  interpretation  of  the  Convention  debates 
and  the  Constitution  that  argues  that  the  framers  did  not  intend  to  endorse 
tacking  against  the  executive,  but  also  did  not  adopt  a  restricted  definition. 
The  delegates  sensibly  regarded  tacking  as  a  problem  worthy  of  constitutional 
attention  only  when  a  participant  in  the  law-making  process  was  inadequately 
equipped  to  defend  itself.  The  Convention  discussed  tacking  as  to  the  Senate 
because  it  Initially  believed  that  the  Senate  was  vulnerable  to  tacking. 
Because  the  PRESIDENT  had  adequate  means  to  defend  herself  against  tacking, 
there  was  no  need  to  address  the  issue. 

*748  The  Convention  did  not  identify  tacking  as  a  problem  when  both  houses 
had  the  same  rights  to  originate  and  amend  bills.  It  mentioned  tacking  only  in 
the  context  of  the  origination  clause.  As  discussed  above,  [FN42]  the  proposal 
to  deprive  the  Senate  of  the  power  to  originate  and  amend  financial  legislation 
sparked  the  objection  that  this  rule  would  lead  the  House  of  Representatives  to 
tack.  [FN43]  In  response  to  this  objection,  it  was  proposed  that  the  Senate  be 
given  the  power  to  amend  financial  bills,  and  some  delegates  recognized  that 
the  amending  power  reduced  the  tacking  problem.  [FN44]  While  tacking  was 
occasionally  raised  even  when  the  Senate  had  the  power  to  amend,  [FN45]  the 
Convention  eventually  adopted  a  version  of  the  origination  provision  that 
permitted  amendments.  (FN46]  One  may  infer  that  the  Convention  as  a  whole 
believed  that  the  power  to  amend  reduced  tacking  and  kept  it  within  acceptable 
limits. 

An  analysis  of  the  amending  power  sheds  light  on  why  the  Convention  might 
have  considered  it  so  important.  Under  a  rule  prohibiting  the  Senate  from 
originating  or  amending,  if  the  House  tacks  an  objectionable  rider  to  an 
important,  time -sensitive  bill,  such  as  a  revenue  or  appropriations  bill,  the 
Senate  may  be  pressured  to  approve  it.  The  Senate  would  fear  being  viewed  as 
the  impediment  to  important  legislation  and  would  have  little  ability  to 
propose  alternative  legislation. 

If  the  Senate  can  propose  the  bill  without  the  rider,  this  changes  the 
situation.  First,  the  amended  bill  clearly  communicates  to  the  public  and  the 
House  that  the  Senate  is  ready  to  pass  the  necessary  legislation, 
without  *749  the  rider,  and  thus  reduces  the  Senate's  perceived 
responsibility  for  the  impasse.  Second,  the  amended  bill  dramatizes  that  the 
House  is  also  responsible  for  the  failure  to  pass  the  bill  because  of  its 
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insistence  on  the  rider.  Third,  the  power  to  anend  would  also  enable  the  Senate 
to  threaten  its  own  tacking,  (FN47]  which  might  deter  the  House  from  tacking 
for  fear  of  retaliation.  [FN48] 

This  analysis  of  the  Senate's  ability  to  respond  to  riders  may  also  explain 
the  Convention's  failure  to  address  the  possibility  of  tacking  against  the 
PRESIDENT.  If  the  PRESIDENT  had  adequate  powers  to  address  tacking,  then  a 
restricted  definition  of  bill  would  not  have  been  necessary.  A  comparison  of 
the  PRESIDENT'S  powers  with  those  of  the  Senate  as  to  revenue  bills  indicates 
that  the  PRESIDENT'S  powers  are  similar- -in  some  respects  broader.  In  other 
respects  narrower--to  the  Senate's.  Significantly,  the  PRESIDENT'S  powers  are 
much  closer  to  the  Senate's  power  as  to  revenue  bills  under  the  Constitution 
than  they  are  to  its  power  under  the  initial  unamendability  proposal. 

The  PRESIDENT  has  significant  powers  to  initiate  legislation,  to  disapprove 
bills  presented  to  her,  and  to  propose  amendments.  The  PRESIDENT'S  power  to 
initiate  legislation  resides  in  her  power  to  recommend  measures.  The 
recommending  power  is  weaker  than  the  originating  power  because  the  house 
passes  a  bill  when  it  originates  it  whereas  the  PRESIDENT  is  not  strictly 
obligated  to  approve  the  legislation  she  recommends  after  Congress  passes  it. 
[FN49]  The  recommended  legislation  will  still  be  considered  a  serious  proposal 
by  both  Congress  and  the  public,  however,  because  a  PRESIDENT  is  not  free  or 
likely  to  refuse  to  pass  legislation  that  she  recommended.  The  PRESIDENT 
therefore  has  greater  ability  to  initiate  legislation  than  does  the  Senate  as 
to  revenue  bills. 

The  PRESIDENT  also  has  the  powers  to  return  bills  and  to  have  her  objections 
entered  on  the  journal  of  the  house  that  originated  the  bill.  These  powers  are 
analogous,  respectively,  to  the  Senate's  negative  and  its  power  to  amend.  The 
VETO  is  less  powerful  than  the  Senate's  negative  because  it  Is  only  qualified. 
The  PRESIDENT'S  qualified  negative,  however,  does  not  significantly  impede  her 
ability  to  reject  bills  with  unrelated  riders.  The  PRESIDENT  requires  only  one- 
third  of  either  of  the  houses  to  defeat  an  override,  and  this  will  often  be 
obtainable,  especially  with  party  loyalty.  Indeed,  a  qualified  VETO  is  more 
powerful  than  an  absolute  VETO  in  one  respect  because  it  diffuses 
responsibility  between  the  PRESIDENT  and  *750  at  least  one-third  of  one 
house  for  disapproving  the  bill.  [FNSO] 

The  PRESIDENT'S  power  to  publicly  display  her  objections  differs  from  the 
Senate's  power  to  amend  [FN51)  because,  as  in  the  case  of  recommendations,  the 
PRESIDENT  is  not  absolutely  committed  to  approve  a  bill  that  her  VETO  message 
recommended.  [FN52]  Any  proposal  in  the  PRESIDENT'S  VETO  message  will 
nonetheless  be  taken  seriously  because  VETO  messages  are  not  departed  from 
lightly.  [FN53]  Thus,  the  VETO  message  serves  the  principal  function  of 
informing  Congress--and  the  public--that  the  PRESIDENT  will  approve  the  bill 
without  the  rider  and  therefore  that  Congress  is  Impeding  Its  passage.  [FN54] 

One  important  disadvantage  of  the  PRESIDENT  Is  that  the  bill  she  is 
presented  has  been  passed  by  both  houses  of  Congress,  while  the  Senate 
considers  a  bill  passed  only  by  the  House.  Congressional  support  for  a  bill  may 
intimidate  the  PRESIDENT  particularly  because,  as  Publlus  recognized,  the 
legislature  is  more  numerous  and  more  easily  seen  as  representing  the  people. 
[FN55]  Yet,  even  this  disadvantage  is  mitigated  because  the  PRESIDENT  is  an 
individual  who  speaks  with  one  voice,  whereas  the  Senate  will  have  dissenters 
whose  criticisms  will  inhibit  the  majority  from  standing  firm  against  a  House 
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originated  bill.  [FN56] 

Comparison  of  the  powers  of  the  PRESIDENT  with  those  of  the  Senate  reveals  a 
nixed  result.  While  the  PRESIDENT  may  have  less  power  than  does  the  Senate  with 
the  power  to  amend,  the  PRESIDENT  is  in  a  much  better  position  than  the  Senate 
would  be  without  that  power.  [FN57]  Most  *751  importantly,  the  PRESIDENT  can 
respond  to  a  rider  by  communicating  to  the  public  and  the  Congress  that  she 
would  approve  the  bill  without  the  rider.  The  PRESIDENT  can  therefore  shift 
responsibility  to  Congress  for  failvxe  to  pass  important  legislation.  [FN58] 

Because  the  PRESIDENT  had  adequate  tools  to  respond  to  riders ,  which  are 
comparable  to  those  provided  to  the  Senate,  [FN59]  the  Convention  did  not  need 
to  incorporate  a  restricted  definition  into  the  Constitution.  [FN60]  Moreover, 
while  this  interpretation  derives  from  the  Convention  debates ,  it  may  also  be 
supported  by  the  text,  structure,  and  history  of  the  Constitution  without 
reference  to  the  debates .  Thus ,  that  the  f ramers  provided  the  Senate  with  the 
amending  power  to  strengthen  it  against  tacking  and  that  they  believed  the 
power  adequately  equipped  the  Senate  to  defend  against  tacking  is  an  entirely 
plausible  reading  of  the  Constitution's  adoption  of  the  origination  clause.  The 
framers  departed  from  the  traditional  British  and  colonial  rule  prohibiting 
upper  houses  to  either  originate  or  amend  financial  legislation.  The  framers 
knew,  no  doubt,  that  the  traditional  rule  had  been  crucial  in  providing  the 
colonial  assemblies  with  the  power  to  coerce  the  British  by  tacking  (FN61)  and 
it  was  evident  that  the  new  rule  would  improve  the  Senate's  ability  to  resist 
tacking.  [FN62] 

*752  Further,  if  the  framers  believed  the  Senate  had  adequate  powers  to 
defend  against  tacking,  then  one  may  infer  that  they  also  believed  the 
PRESIDENT  had  sufficient  powers.  As  discussed  above,  the  powers  to  resist 
tacking  of  the  PRESIDENT  and  of  the  Senate  as  to  revenue  bills  are  comparable. 

(c)  The  Residual  Presentment  Clause:  I. --In  addition  to  the  presentment 
clause,  the  PRESIDENT'S  power  to  return  bills  is  also  governed  by  the  residual 
presentment  clause.  [FN63]  The  clause  was  added  to  protect  against 
congressional  attempts  to  evade  presentment  by  styling  proposed  legislation  as 
something  other  than  a  bill,  such  as  a  resolution  or  order.  [FN64) 

Proponents  of  an  implicit  selective  VETO  have  viewed  the  clause  as  supporting 
their  position.  Sidak  and  Smith,  for  example,  suggest  that  the  clause  provides 
evidence  of  the  Convention's  intent  to  prevent  Congress  from  evading  the 
PRESIDENT'S  VETO  power:  "Congressional  bundling  [i.e.,  tacking]  .  .  .  does  not 
seem  far  removed  from  calling  a  bill  a  resolution  in  order  to  avoid 
presentment.  Both  are  ways  to  vitiate  the  VETO  power."  [FN65] 

This  argument  reads  the  residual  presentment  clause  too  broadly.  The 
clause  protects  against  Congress's  literally  passing  legislation  without 
presentment,  whereas  congressional  tacking  respects  presentment  but  simply 
makes  vetoing  a  bill  more  difficult.  Proponents  of  an  implicit  selective  VETO 
Bust  still  explain  why  the  Convention  would  have  intended  to  protect  against 
tacking,  especially  given  the  history  of  the  origination  clause. 

Indeed,  that  the  Constitution  expressly  protects  against  legislation  by 
concurrent  resolution,  (FN66)  but  not  against  tacking,  might  suggest  by  the 
*753  canon  of  expressio  unlus  est  exclusio  alterius,  (FN67]  that  Implicit 
protection  against  tacking  should  not  be  implied.  [FN68]  Although  tempting, 
this  argument  is  not  by  itself  persuasive.  There  are  reasons  why  the  Convention 
might  have  expressly  protected  against  legislation  by  concurrent  resolution  but 
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not  against  tacking  other  than  Its  Intent  to  permit  tacking.  Examining  those 
reasons,  however,  suggests  only  one  plausible  explanation.  (FN69]  The 
Convention  might  have  believed  that  legislation  by  concurrent  resolution  was  a 
greater  evil  than  tacking  and  more  difficult  than  tacking  for  the  PRESIDENT  to 
defend  against- -that  Is,  tacking  was  a  secondary  problem.  While  this 
explanation  does  not  foreclose  the  possibility  that  the  Constitution 
specifically  protects  against  tacking,  It  does  create  the  need  for  additional 
evidence  that  this  secondary  problem  was  Intended  to  be  constrained.  [FN70] 

(d)  The  Residual  Presentment  Clause:  II. --The  residual  presentment  clause,  as 
noted  above,  [FN71]  was  adopted  to  prevent  Congress  from  passing  legislation 
without  presenting  It  to  the  PRESIDENT  because  such  legislation  was  styled  as  a 
resolution  or  vote  rather  than  a  bill.  Although  the  Convention  could  have 
achieved  this  purpose  by  directing  that  all  *754  legislation  take  the  form 

of  bills,  instead  it  drafted  the  residual  presentment  clause  to  require  that 
all  resolutions  or  votes  be  presented  to  the  PRESIDENT.  The  clause  therefore 
appears  to  authorize- -or  at  least  acquiesce  in- -legislation  passed  in  the  form 
of  resolutions  or  votes  so  long  as  those  instruments  are  presented  to  the 
PRESIDENT.  [FN72] 

If  the  term  bill  had  a  restricted  meaning,  however,  it  is  unlikely  that  the 
Convention  would  have  drafted  the  residual  presentment  clause  to  permit 
legislation  as  resolutions  or  votes.  Congress  could  then  easily  evade  the 
limitations  implicit  in  the  restricted  meaning  of  bill  by  passing  legislation 
as  votes,  which  do  not  have  a  restricted  meaning.  [FN73]  Thus,  because  the 
Constitution  should  not  be  interpreted  to  impose  a  restriction  that  can  easily 
be  circumvented,  the  residual  presentment  clause  argues  against  the  restricted 
definition. 

This  interpretation  of  the  residual  presentment  clause,  as  authorizing 
legislation  by  votes,  is  not  necessarily  correct.  One  might  argue  that  the 
presentment  clause  implicitly  requires  legislation  in  the  form  of  bills,  and 
that  the  residual  presentment  clause  does  not  change  that  result  by  authorizing 
legislation  by  votes,  but  simply  makes  clear  that  such  (unconstitutional) 
legislation  must  still  be  presented.  [FN74]  There  are  arguments  on  both  sides 
of  this  issue.  The  important  point  here,  however,  is  that  the  residual 
presentment  clause  presents  new  obstacles  to  a  restricted  definition.  It  does 
not,  as  commentators  have  suggested,  support  the  selective  VETO. 

(e)  The  inappropriateness  of  the  single  subject  rule  as  a  rule  of 

law. --Another  argument  against  the  restricted  definition  is  the  arbitrariness 
Inherent  in  the  application  of  a  single  subject  rule.  If  the  restricted 
definition  was  Intended  to  Impose  a  legal  limitation  on  bills,  then  one  would 
assume  that  definition  to  be  capable  of  generating  a  legal  principle  that  could 
be  applied  in  a  consistent  and  principled  manner.  If  the  definition  *755  can 
only  be  applied  arbitrarily,  this  suggests  that  a  legal  limitation  was  not 
intended . 

Articulating  and  consistently  applying  an  effectual  single  subject  rule 
appears  to  be  Impossible.  (FN75)  If  subject  is  defined  broadly  and  abstractly, 
such  as  Improving  the  economy,  then  Congress  will  be  able  to  combine  any 
provisions  it  desires.  Subject  must  be  defined  more  narrowly,  but  it  is 
difficult  to  state  the  appropriate  degree  of  specificity.  For  example,  does 
legislation  relating  to  state  savings  and  loans  comprise  one  subject  or  many? 
If  one,  does  adding  federal  savings  and  loans  to  the  legislation  add  another 
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subject?  If  not,  vhat  about  state  banks,  or  state  financial  institutions,  or 
even  pension  plans?  The  questions  seem  endless;  it  is  not  clear  where  to  draw 
the  lines;  and  most  importantly,  drawing  the  line  in  one  case  does  not  provide 
much  assistance  in  other  cases. 

This  example,  moreover,  simplifies  the  problem  by  considering  only  a  single 
dimension.  If  state  and  federal  savings  and  loans  constitute  two  subjects,  then 
does  a  provision  applying  a  minimum  wage  to  both  comprise  a  single  subject?  If 
yes,  what  about  a  minimum  wage  for  state  savings  and  loans,  but  a  worker  safety 
provision  applied  to  federal  savings  and  loans? 

The  arbitrariness  of  the  single  subject  rule  is  particularly  troublesome 
because  the  rule  regulates  a  core  legislative  duty- -defining  the  content  of 
laws.  The  debate,  negotiation,  and  compromise  over  bills  will  be  hindered  by 
uncertainty  as  to  their  legitimate  scope.  Further,  the  subjectivity  of  the 
single  subject  rule  permits  the  Judiciary  to  exercise  control  over  the 
legislature,  [FM76]  which  conflicts  with  the  relative  autonomy  of  each  branch 
under  the  separation  of  powers.  [FN77] 

It  might  be  countered,  however,  that  most  state  constitutions  include  single 
subject  restrictions,  which  demonstrates  their  Judicial  manageability.  State 
courts,  however,  have  acknowledged  the  arbitrariness  of  the  single  subject  rule 
and  responded  characteristically  [FN78]  by  retreating  *756  and  deferring  to 
the  legislature.  [FN79]  While  this  deference  has  reduced  the  rule's  benefits, 
[FN80)  it  has  not  eliminated  [FN81]  its  arbitrariness.  [FN82] 

*  *  * 
I  conclude  that  the  Constitution  does  not  adopt  a  restricted  definition  of 
bill,  even  if  such  a  definition  was  one  historical  meaning  of  the  term.  The 
Convention  used  the  term  in  the  unrestricted  sense.  The  Senate  was  given  the 
amending  power  as  a  defense  against  tacking,  and  the  PRESIDENT  was  provided 
similar  powers.  Thus,  the  principal  purpose  supporting  the  restricted 
definition- -protecting  the  lawmaking  participants'  powers- -does  not  apply.  The 
other  two  purposes  supporting  the  restricted  definition- -opposition  to 
logrolling  and  complex  legislation- -are  outweighed  by  the  Convention  evidence 
and  by  the  arguments  stemming  from  the  arbitrariness  of  a  single  subject  rule 
and  from  the  residual  presentment  clause.  [FN83] 

D.  The  Restricted  Definition  Results  in  a  Prohibition  on  Measures  Containing 
Multiple  Bills  Rather  than  a  Selective  VETO 

Even  if  the  Constitution  did  adopt  a  restricted  definition,  that 
definition  might  result  in  either  a  selective  VETO  or  a  prohibition  on 
legislation  *757  containing  multiple  bills  depending  on  whether  the 
legislature  has  the  authority  to  combine  multiple  bills  in  a  single  measure. 
Significantly,  if  a  selective  VETO  was  intended,  it  is  provided  not  merely  to 
the  PRESIDENT  but  also  to  the  individual  houses  of  Congress. 

Proponents  of  a  selective  VETO  have  not  explained  why  Congress  would  have  the 
power  to  combine  multiple  bills  in  a  single  measure.  Indeed,  a  prohibition  on 
multiple  bill  legislation  would  better  promote  the  purposes  that  the  selective 
VETO  purports  to  serve.  [FN84] 

1.  Text. --The  constitutional  text  is  again  ambiguous.  The  presentment  clause 
states:  "Every  Bill  which  shall  have  passed  the  House  of  Representatives  and 
the  Senate  .  .  .  shall  ...  be  presented  to  the  PRESIDENT  of  the  United 
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States.*  This  language  night  require  that  every  bill  Individually  be  presented 
to  the  PRESIDENT  or  that  every  bill- -whether  combined  with  other  bills  or  not-- 
be  presented. 

The  constitutional  language  governing  each  house's  authority  to  send  proposed 
legislation  to  the  other  house  is  also  ambiguous.  Two  clauses  are  relevant:  the 
presentment  clause  [FN85]  and  the  legislative  vesting  clause.  [FN86]  The 
transmission  of  bills  from  one  house  to  the  other  is  part  of  the  legislative 
power  that  is  vested  in  the  House  and  the  Senate.  The  text  of  neither  the 
presentment  clause  nor  the  legislative  vesting  clause  reveals  whether  measures 
containing  multiple  bills  may  be  transmitted  between  the  houses. 

Because  the  text  is  ambiguous,  the  question  must  be  resolved  by  reference  to 
the  history,  purposes,  and  structure  of  the  Constitution. 

2.  History. - -Historical  practice  Informs  the  meaning  of  general  phrases  such 
as  legislative  power.  If  it  was  considered  normal  and  proper  for  traditional 
legislatures  to  pass  measures  containing  more  than  one  bill  when  the 
Constitution  was  enacted,  then  Congress  presumptively  *758  would  have  this 
power.  If  the  power  was  rarely  or  never  exercised,  or  was  considered  improper, 
one  would  presume  that  it  was  not  granted  to  Congress . 

The  measures  passed  by  traditional  legislatures,  even  when  they  contained 
multiple  subjects  or  both  substantive  and  financial  matters,  were  conceived  to 
be  single  bills.  Thus,  practice  indicates  that  legislatures  never  combined 
multiple  bills  in  a  single  measure.  [FN87] 

Even  if  bill  sometimes  had  a  restricted  meaning,  however,  proponents  of  an 
implicit  selective  VETO  still  could  not  argue  that  historical  practice  supports 
a  legislative  power  to  pass  multiple  bill  measures.  Although  legislatures  did 
engage  in  tacking,  proponents  of  an  implicit  selective  VETO  must  argue  that  the 
framers  viewed  tacking  as  illegitimate  and  illegal,  or  at  least  as 
inappropriate  for  Congress,  to  establish  that  the  framers  intended  to  protect 
the  PRESIDENT  against  tacking. 

3.  The  Nature  of  the  Legislative  Process. --Congressional  power  to 
combine  multiple  bills  in  a  single  measure  is  Inconsistent  with  the  framers' 
conception  of  the  legislative  process.  Two  of  the  three  constitutional  purposes 
that  were  used  to  support  the  restricted  definition  argue  against  permitting 
Congress  to  combine  bills,  and  the  third  Is  indifferent.  Legislative 
deliberation  would  be  better  promoted  by  a  prohibition  on  measures  containing 
multiple  bills  than  a  selective  VETO.  [FN88)  While  a  selective  VETO  would 
reduce  the  number  of  multiple  bill  measures  by  eliminating  any  incentive  to 
coerce  the  other  party  by  tacking,  a  prohibition  would  eliminate  multiple  bill 
measures  passed  for  other  reasons  as  well.  [FN89] 

Logrolling  would  also  be  deterred  more  effectively  by  a  prohibition  on 
measures  containing  multiple  bills.  While  a  selective  negative  would  prevent 
one  lawmaking  participant  from  Inducing  another  to  approve  an  enactment  it 
would  not  otherwise  approve  by  adding  a  desired  provision,  [FN90]  a  prohibition 
would  also  deter  logrolling  within  each  house  to  gain  the  support  of  Individual 
members . 

Because  the  third  constitutional  purpose- -protecting  the  rights  of 
*759  the  lawmaking  participants- -is  furthered  equally  by  the  selective  VETO 
and  the  prohibition,  there  are  thus  two  strong  constitutional  purposes  to 
prohibit  the  combination  of  bills,  and  no  reasons  to  permit  It. 

Congressional  power  to  combine  multiple  bills  In  a  measure  also  clashes  with 
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other  presumed  purposes  of  the  Constitution.  Under  a  selective  VETO,  the 
receiving  house  can  approve- -by  refusing  to  accept  one  bill  In  a  multiple  bill 
measure,  but  enacting  the,  remaining  bills* -a  different  measure  than  the  one 
passed  by  the  originating  house,  without  having  to  receive  the  approval  of  the 
originating  house.  (FN91]  This  authority  conflicts  with  several  aspects  of  the 
legislative  process . 

First,  the  selective  negative  undermines  the  important  principle  that  each 
house  should  approve  the  final  content  of  legislation  before  It  becomes  law. 
Second,  the  selective  negative  also  undermines  legislative  deliberation  by 
Introducing  unnecessary  uncertainty.  Because  the  receiving  house  and  the 
PRESIDENT  can  eliminate  parts  of  a  measure,  the  originating  house  (and  the 
receiving  house  with  respect  to  the  PRESIDENT)  must  enact  legislation  without 
even  knowing  Its  final  form. 

Third,  the  selective  negative  has  the  anomalous  consequence  of  providing  the 
receiving  house  with  greater  authority.  In  certain  respects,  than  the 
originating  house.  While  the  originating  house's  decisions  as  to  the  content  of 
the  bill  are  reviewed  by  the  receiving  house,  the  receiving  house  can 
unilaterally  approve  a  part  of  the  measure.  [FN92] 

This  preference  for  the  later  participant  In  the  lawmaking  process  Is  even 
■ore  unreasonable  as  applied  to  the  PRESIDENT.  Because  the  PRESIDENT  acts  last 
In  the  legislative  process,  he  has  the  greatest  ability  to  act  unilaterally. 
The  PRESIDENT,  however,  was  not  Intended  to  occupy  a  preferred  position  in  the 
lawmaking  process,  as  he  was  not  even  given  equal  legislative  power  with  the 
houses  of  Congress.  [FN93) 

Thus,  the  selective  VETO  would  work  a  radical,  negative  change  in  the 
relationship  between  the  houses  that  would  be  avoided  by  a  prohibition. 
*760  Indeed,  no  one,  to  my  knowledge,  has  ever  advocated  that  each  house 
should  have  a  selective  VETO.  That  VETO,  however,  appears  to  be  a  necessary 
condition  of  an  implicit  selective  VETO  for  the  PRESIDENT.  [FN94] 

4.  Implications  from  the  Use  of  "Revision"  to  Describe  the  VETO  Power .- -Stdak 
and  Smith  argue  that  because  the  VETO  was  sometimes  described  as  "the  power  of 
revision,"  this  informs  the  meaning  of  the  presentment  clause.  They  suggest 
that  the  power  of  revision  means  the  power  to  amend  or  alter,  which  is  what  a 
selective  VETO  does.  [FN95]  That  the  executive's  negative  was  at  times  called 
the  power  of  revision,  however,  provides  no  support  for  the  selective  VETO. 

While  Sidak  and  Smith  acknowledge  that  there  were  at  least  two  dictionary 
meanings  of  "revision"  when  the  Constitution  was  framed- -either  to  review  or  to 
review  with  a  view  to  correcting- -they  prefer  the  latter  meaning,  which  they 
appear  to  interpret  as  providing  the  power  to  alter.  [FN96]  Context,  however, 
clearly  reveals  that  the  term  did  not  mean  alter  in  the  "Council  of  Revision." 
[FN97]  If  "revision"  meant  to  alter  In  the  Massachusetts  Constitution  of  1780, 
the  provision  would  have  an  absurd  meaning.  [FN98]  This  is  also  true  of  the  use 
of  "revision"  in  the  New  York  *761  Constitution  of  1777  [FN99]  and  in  a 
draft  presentment  clause  [FNIOO]  considered  at  the  Philadelphia  Convention. 
[FNlOl] 

Even  If  the  power  of  revision  did  mean  the  power  to  alter,  other  historical 
materials  adequately  clarify  the  meaning  of  the  presentment  clause.  Thus, 
Publlus's  four  discussions  of  the  VETO  in  The  Federalist  refer  to  it  as  the 
"negative"  of  the  PRESIDENT,  (FN102)  and  every  discussion  of  the  presidential 
VETO  in  the  Philadelphia  Convention  referred  to  It  as  the  PRESIDENT'S  negative, 
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even  when  It  was  also  described  as  the  revlslonary  power.  [FN103) 

Thus,  the  use  of  the  term  "revision"  does  not  support  a  selective  VETO. 

Rather,  the  power  of  revision- -whether  conceived  of  as  simply  review  or  review 

with  an  eye  to  correcting- -Is  consistent  with  the  other  evidence  of  the  VETO  as 

a  simple  negative.  [FN104] 

*762  E.  The  Historical  Meaning  of  "Bill" 

The  previous  sections  assumed  that  the  restricted  sense  of  bill  was  one 
historical  meaning  of  the  tern,  but  argued  that  a  selective  VETO  still  was 
unconstitutional.  This  section  examines  and  rejects  that  assumption. 

My  examination  [FN105]  of  materials  from  eighteenth  century  Britain,  the 
American  Colonies,  and  the  postrevolutlonary  states  reveals  no  usage  of  the 
restricted  sense.  Rather,  normal  usage  of  bill  was  as  a  draft  of  a  law 
containing  whatever  provisions  the  author  deemed  desirable.  [FN106] 

Even  statements  that  criticized  tacking  did  not  employ  the  restricted  sense. 
For  example,  John  Hatsell  writes  that  "the  proceeding,  that  is  but  too  often 
practised,  of  putting  together  in  the  same  Bill  clauses  that  have  no  relation 
to  each  other,  and  the  subjects  of  which  are  entirely  different,  ought  to  be 
avoided."  [FN107]  The  unrestricted  usage  also  continued  in  the  United  States. 
[FN108]  Accordingly,  there  is  no  evidence  that  bill  had  a  restricted  sense. 

Proponents  of  a  selective  VETO  still  might  argue  that  bill  should  be 
construed  in  a  restricted  sense,  even  though  it  never  had  this  meaning.  If 
traditional  legislatures  were  subject  to  a  uniform  rule  that  treated  bills  as 
if  they  were  limited  either  to  a  single  subject  or  to  substantive  or  financial 
provisions,  but  not  both,  it  might  be  reasonable  to  conclude  that  the 
Constitution  adopted  this  rule  when  it  used  the  term  bill.  While  this 
construction  may  be  permissible,  the  case  for  incorporating  that  rule  into  the 
*763  Constitution  would  need  to  be  especially  strong  to  warrant  overriding 
the  ordinary  meaning  of  bill.  [FN109] 

The  historical  record,  however,  does  not  support  this  construction.  First,  in 
none  of  the  relevant  periods  did  the  participants  in  the  lawmaking  process 
actually  treat  bills  as  if  they  were  restricted  to  a  single  subject  [FNllO]  or 
to  solely  substantive  or  financial  provisions  by  exercising  a  selective  VETO. 
(FNlll) 

*764  Second,  a  uniformly  followed  rule  forbidding  the  combining  in  a 
single  bill  of  either  multiple  subjects  or  substantive  and  financial  provisions 
also  did  not  exist  in  the  relevant  periods.  tFN112)  The  legislatures  in 
Britain,  in  the  colonies,  and  to  some  extent  In  the  postrevolutlonary  states, 
engaged  in  tacking.  While  the  upper  house  and  the  executive  sometimes  resisted 
the  tacking,  at  other  times  they  approved  bills  with  riders.  [FN113) 

In  Britain,  the  House  of  Commons  tacked  riders  to  money  bills.  Although  the 
House  of  Lords  and  the  King  criticized  this  tactic,  the  Commons  still  practiced 
it,  at  times  successfully.  [FN114]  Further,  the  American  *765  colonial 
assemblies  engaged  in  the  practices  of  combining  unrelated  subjects  and  tacking 
riders  to  money  bills.  [FN115]  Indeed,  tacking  was  one  of  the  principal  devices 
the  colonists  [FN116]  used  to  oppose  British  imperial  policy.  [FN117] 

Under  the  written  constitutions  enacted  by  most  of  the  postrevolutlonary 
states,  (FN118]  tacking  of  riders  to  money  bills  appears  to  have  been 
permitted.  [FN119]  Although  the  tactic  was  apparently  used  less  than  before 
*766  the  Revolution,  [FN120]  several  legislatures  still  attempted  it. 
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[FN1211 
Thus,  there  was  no  traditional,  uniformly  followed  rule  prohibiting  tacking. 

[FN122]  Rather,  experience  was  mixed  and  therefore  there  is. little  warrant  for 

finding  this  rule  in  the  definition  of  bill. 

*  *  * 
Thus,  the  Constitution  does  not  provide  the  PRESIDENT  with  a  selective  VETO. 
The  historical  (and  current)  usage  of  the  term  was  in  the  unrestricted  sense, 
and  even  if  bill  were  ambiguous,  the  purposes,  structure,  and  history  of  the 
Constitution  favor  the  unrestricted  sense.  Finally,  if  the  Constitution  did 
adopt  the  restricted  sense,  it  would  not  result  in  a  selective  VETO  but  in  a 
prohibition  on  measures  containing  multiple  bills. 

III.  THE  POWER  TO  APPROVE  AND  NOT  ENFORCE  AN  UNCONSTITUTIONAL  BILL 

While  this  Article  has  discussed  various  types  of  selective  VETOES  and 
concluded  that  none  exist  under  the  Constitution,  many  commentators  have 
characterized  another  alleged  presidential  power  as  a  selective  VETO.  [FN123] 
Under  this  power,  the  PRESIDENT  approves  a  bill  with  the  intent  of  not 
enforcing  unconstitutional  provisions  within  it.  [FN124]  This  power  is 
*767  similar  to  the  selective  VETO  in  two  respects.  First,  because  Congress 
sometimes  attempts  to  coerce  the  PRESIDENT'S  approval  of  an  unconstitutional 
provision  by  tacking  it  to  important  legislation,  this  power  enables  the 
PRESIDENT  to  resist  such  tacking,  without  having  to  disapprove  the  entire  bill. 
Second,  under  this  power,  the  PRESIDENT  may  approve  a  bill  but  largely  nullify 
or  "VETO"  selected  provisions  of  it  by  refusing  to  enforce  those  provisions. 
Many  PRESIDEINTS  have  exercised  this  nonenforcement  power,  [FN125]  in  contrast 
to  the  selective  VETO  discussed  above. 

This  Part  argues  that  the  approval  of  a  bill  with  the  intent  of  not 
enforcing  an  unconstitutional  provision  in  it- -while  not  appropriately 
characterized  as  a  selective  VETO- -IS  nonetheless  unconstitutional.  This  Part 
first  discusses  the  alleged  presidential  power  to  refuse  to  enforce 
tinconstitutional  laws,  and  then  addresses  whether  the  PRESIDENT  may  approve  an 
unconstitutional  bill. 

A.  Presidential  Review 
A  presidential  power  to  not  enforce  unconstitutional  provisions  is 
controversial.  [FN126)  The  argument  for  this  power  derives  from  one 
conception  *768  of  executive  power  and  the  supremacy  of  the  Constitution. 
Just  as  Marbury  v.  Hadlson  [FN1271  derived  judicial  review  from  the  fact  that 
courts  decide  cases  and  should  not  ignore  the  Constitution,  the  presidential 
power  to  not  enforce  is  derived  from  the  fact  that  PRESIDENTS  execute  the  law 
and  also  should  not  ignore  the  Constitution.  [FN128]  Thus,  Judicial  review  has 
an  analogue  in  presidential  review. 

Four  variants  of  presidential  review  can  be  distinguished  based  on  the 
circumstances  under  which  nonenforcement  might  occur.  (FN129)  First,  and  least 
controversially,  the  PRESIDENT  may  not  enforce  a  type  of  provision  that  the 
courts  have  held  to  be  unconstitutional.  Second,  the  PRESIDENT  may  not  enforce 
a  type  of  provision  because  he  believes  the  courts  would  hold  it  to  be 
unconstitutional,  even  though  no  decision  is  on  point.  [FN130]  Third,  the 
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PRESIDENT  nay  not  enforce  a  type  of  provision  that  he  Judge*  to  be 
vinconstltutlonal,  even  though  he  believes  the  courts,  not  yet  having  decided 
the  Issue,  would  hold  It  to  be  constitutional.  [FN131]  Finally,  the  PRESIDENT 
may  not  enforce  a  type  of  provision  that  he  Judges  to  be  unconstitutional,  even 
though  the  courts  (FN132]  have  held  It  to  be  constitutional.  (FN133) 

*769  In  contrast,  the  view  thmt  the  PRESIDENT  must  enforce  all  statutes, 
even  those  he  reasonably  believes  to  be  unconstitutional,  derives  from  a 
different  Interpretation  of  Marbury.  Under  this  view,  constitutional  review  is 
the  judiciary's  Job  and  not  the  PRESIDENT'S.  While  the  PRESIDENT  Is  bound  by 
the  Constitution,  his  constitutional  obligation  Is  merely  to  enforce  statutes. 
It  Is  only  the  Judiciary  that  nay  apply  the  Constitution  to  override  a 
statute.  [FN134] 

One  aspect  of  presidential  review  has  not  received  sufficient  attention- -its 
nondiscretlonary  character.  If  the  Constitution  requires  the  PRESIDENT  to  set 
aside  unconstitutional  statutes,  then  the  PRESIDENT  has  no  more  discretion  to 
enforce  an  unconstitutional  statute  than  does  a  court.  (FN135]  The  PRESIDENT 
must  not  enforce  unconstitutional  statutes  even  when  it  is  politically 
unpopular  to  do  so. 

Although  presidential  review  aay  not  be  exercised  with  discretion,  that  does 
not  necessarily  imply  that  PRESIDENTS  must  not  enforce  every  unconstitutional 
provision.  [FN136]  One  conception  of  presidential  review  limits  it  to  statutes 
that  either  are  clearly  unconstitutional  or  unconstitutionally  infringe  on  the 
PRESIDENT'S  powers.  [FN1371  It  Is  prima  facie  plausible  to  *770  conclude 
that  the  PRESIDENT  may  not  enforce  in  these  circumstances,  but  must  enforce  in 
others,  so  long  as  the  PRESIDENT  acts  without  discretion  within  these  different 
categories.  [FN138]  A  PRESIDENT  might  conclude  that,  while  it  is  normally  the 
courts'  job  to  apply  the  Constitution,  he  does  not  infringe  on  the  judiciary 
when  the  courts  have  clearly  indicated  that  a  statute  is  unconstitutional.  In 
these  limited  circumstances,  presidential  nonenforcement  does  not  usurp  the 
Judicial  role,  but  supports  it.  Similarly,  a  PRESIDENT  might  identify  an 
exception  to  the  judiciary's  exclusive  role  when  executive  power  is  Implicated. 
In  these  circumstances,  the  Constitution  might  contemplate  an  expanded 
presidential  role  based  on  the  PRESIDENT'S  need  for  self -protection  and  his 
expertise  in  an  area  not  often  subject  to  judicial  decision.  [FN139] 

Apart  from  whether  presidential  review  is  constitutional,  this 
description  should  make  clear  that  nonenforcement  of  a  provision  in  a  bill 
approved  by  the  PRESIDENT  is  not  a  selective  VETO,  even  though  both  its 
advocates  and  critics  have  repeatedly  described  it  as  one.  [FN140]  The  refusal 
♦771  to  enforce  derives  from  a  different  constitutional  power  than  the 
selective  VETO,  and  is  executed  in  a  different  manner,  over  a  different  entity, 
on  a  different  basis,  and  to  different  effect. 

The  refusal  to  enforce  derives  from  the  grant  of  executive  power  and  the  take 
care  clause,  while  the  selective  VETO  allegedly  derives  from  the  presentment 
clause.  The  refusal  to  enforce  is  exercised  unilaterally  by  the  PRESIDENT, 
whereas  the  selective  VETO  requires  an  opportunity  for  congressional  override. 
The  refusal  to  enforce  applies  to  that  part  of  the  law  that  is 
unconstitutional  (and  severable)  .  while  the  selective  VETO  is  exercised  over 
subjects,  riders,  or  items,  depending  on  Its  form.  The  refusal  to  enforce  is 
exercised  only  on  constitutional  grounds,  whereas  the  selective  VETO  may  be 
based  on  policy  considerations.  Finally,  the  refusal  to  enforce  simply  involves 
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a  prssldentlal  decision  not  to  enforce  a  validly  enacted  piece  of  legislation, 

while  a  selective  VETO  potentially  prevents  the  provision  from  becoming  law. 
Because  of  these  differences.  It  Is  misleading  to  term  approval  and 

nonenforcement  a  selective  VETO.  [FN141]  The  analogy  to  a  selective  VETO  serves 

only  to  focus  attention  on  Irrelevant  considerations. 

B.  Approval  of  an  Unconstitutional  Bill 

If  the  PRESIDENT  does  have  the  power  to  not  enforce  an  xinconstltutional 
provision,  may  she  approve  the  provision  with  the  intent  of  not  enforcing  it  or 
must  she  return  the  entire  bill?  My  argument  is  that  she  must  return  the  bill 
because  a  constitutional  obligation  strong  enough  to  Justify  and  require 
nonenforcement  would  also  require  a  VETO.  [FN142) 

The  PRESIDENT'S  power  to  approve  or  return  a  bill  clearly  permits  her  to 
return  a  bill  on  constitutional  grounds.  Publlus  identified  the  negative  as  a 
means  of  preventing  unconstitutional  legislation,  [FN1A3]  and  a  large 
percentage  of  the  early  VETOES  were  on  constitutional  grounds.  [FN144]  The  real 
question  is  whether  the  PRESIDENT  is  obliged  to  return  an  unconstitutional 
bill. 

*772  The  PRESIDENT'S  obligation  to  return  an  unconstitutional  bill  derives 
from  the  same  source  as  her  obligation  not  to  enforce  such  a  bill.  If  the 
PRESIDENT  would  violate  the  Constitution  by  enforcing  an  unconstitutional  bill, 
why  would  she  not  also  violate  it  by  legislating  it  into  existence?  [FN145) 

The  PRESIDENT'S  power  to  approve  or  return  a  bill  places  her  in  a  similar 
position  to  a  legislator.  [FN146]  If  legislatures  are  obliged  not  to  pass 
unconstitutional  bills,  then  this  obligation  would  appear  to  apply  to  the 
PRESIDENT  as  well.  There  are  strong  arguments  to  support  such  an  obligation  on 
legislatures.  Legislators  take  an  oath  to  support  the  Constitution  and,  in  any 
event,  legislators  are  not  exempt  from  the  law,  including  the  supreme  law. 
Early  Congresses  recognized  this  obligation  by  vigorously  debating  the 
constitutionality  of  bills.  [FN147)  Indeed,  the  presumption  that  federal 
statutes  are  constitutional  assumes  that  Congress  has  concluded  that  the 
legislation  it  passes  is  constitutional.  The  main  argument  against  such  an 
obligation- -that  constitutional  review  is  the  courts'  responsibility- -is 
eliminated  here  by  the  assumption  that  the  PRESIDENT  has  the  power  not  to 
enforce  an  unconstitutional  bill. 

Thus,  the  PRESIDENT  appears  to  have  a  legislative  obligation  to 
disapprove  unconstitutional  bills.  (FN148]  And  the  VETO  is  aptly  designed  to 
permit  expression  of  her  constitutional  judgments  by  requiring  that  her 
objections  be  transmitted  to  Congress. 

The  PRESIDENT'S  obligation  to  return  unconstitutional  bills  might  be 
questioned  on  two  grounds.  First,  it  might  be  argued  that  the  VETO  Is  a 
discretionary  power  that  cannot  obligate  the  PRESIDENT.  Although  the  PRESIDENT 
has  significant  discretion  in  exercising  her  VETO,  especially  because  she  may 
VETO  on  policy  grounds,  that  does  not  mean  that  she  has  discretion  to  approve 
unconstitutional  bills.  Further,  while  there  are  strong  arguments  that  the 
PRESIDENT'S  obligation  to  return  unconstitutional  bills  is  nonjusticiable, 
(FN149]  that  does  not  insulate  her  from  the  Constitution  *773  any  more  than 
does  any  other  nonjusticiable  question.  [FN150]  When  the  PRESIDENT  approves  a 
bill,  she  still  endorses  its  constitutionality. 

Second,  and  more  Importantly,  it  might  be  argued  that  when  the  PRESIDENT 
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approves  an  unconstitutional  provision  that  she  does  not  enforce,  the  approval 
has  no  practical  effect  and  therefore  there  is  no  real  constitutional 
violation.  [FNI51]  This  objection  fails  to  appreciate  that  the  legislative 
power  of  approving  bills  and  the  executive  power  of  enforcing  them  are  two 
distinct  powers  and  that  the  Constitution  applies  to  each  of  them.  These 
executive  and  legislative  powers  are  exercised  in  distinct  acts  and  differ  in 
fundaaental  ways.  (FN152]  That  the  PRESIDENT  does  not  enforce  the 
unconstitutional  provision  therefore  does  not  excuse  the  fact  that  she  wrongly 
legislated  an  unconstitutional  provision  into  existence. 

*774  Some  might  reject  this  formalistic  distinction  as  having  no  practical 
and  therefore  no  real  effect.  While  I  dispute  that  formal  differences  are 
unimportant,  there  are  also  practical  differences  between  nonenforcement  and  a 
VETO.  First,  statutes  that  are  enforced  by  the  PRESIDENT  often  have  independent 
effects.  Some  statutes  will  be  enforced  by  executive  officers  who  are  not 
subject  to  presidential  control,  such  as  officials  in  independent  agencies  and 
independent  counsels.  [FN153]  Other  statutes  have  provisions  that  are  enforced 
by  private  parties  as  well  as  the  executive.  [FN1S4]  Thus,  these  classes  of 
statutes,  which  may  not  always  be  identifiable  in  advance,  must  be  vetoed. 
IFN155] 

Second,  a  PRESIDENT  who  approves  an  unconstitutional  bill  but  does  not 
enforce  it  risks  the  possibility  that  a  future  PRESIDENT  will  enforce  it.  It 
might  be  argued  that  because  the  new  PRESIDENT  has  equal  constitutional  status 
with  the  former  PRESIDENT  and  has  determined  that  the  law  is  constitutional, 
[FN156]  her  enforcement  of  the  law  is  no  more  problematic  than  that  of  any 
PRESIDENT  who  enforces  a  law  one  of  her  predecessors  believed  to  be 
unconstitutional.  While  this  argument  has  some  force,  it  neglects  the  distinct 
responsibilities  of  the  PRESIDENT  as  legislator.  One  practical  reason  that  a 
legislature  must  not  pass  an  unconstitutional  statute,  even  though  a  court  will 
not  enforce  it,  is  to  prevent  it- -by  accident  or  other  circumstances- -from 
being  enforced.  Thus,  while  the  PRESIDENT'S  enforcement  decision  is 
legitimately  focused  only  on  the  immediate  effect  of  her  decision,  there  is  a 
strong  argument  that  the  PRESIDENT'S  legislative  decision  must  legitimately 
consider  the  long  term  effect  of  the  law  she  approves. 

Third,  approval  of  an  unconstitutional  bill  diminishes  the  importance 
of  the  Constitution.  When  the  PRESIDENT  returns  a  bill  because  a  provision  is 
unconstitutional,  her  action  affirms  the  centrality  of  the 
Constitution.  *775  A  constitutional  defect  has  prevented  a  bill  from 
becoming  a  law.  The  more  important  the  bill,  the  more  important  the 
Constitution. 

The  PRESIDENT'S  VETO,  moreover,  publicly  confronts  Congress  with  the 
constitutional  issue.  The  PRESIDENT  may  persuade  Congress,  or  enough  of  it,  so 
that  the  provision  is  eliminated.  (FN157]  Alternatively,  Congress  may  reject 
the  PRESIDENT'S  constitutional  argument  and  override  her  VETO.  In  either  case, 
the  Constitution,  as  the  focus  of  debate,  is  taken  seriously.  Also,  if  the 
PRESIDENT  regularly  follows  the  rule  of  returning  bills  that  contain 
unconstitutional  provisions,  she  forces  Congress  to  anticipate  her 
constitutional  objections  to  avoid  VETOES.  Congress  will  thus  have  to  assess 
the  constitutionality  of  bills. 

By  contrast,  these  constitutional  affirmations  are  lost  if  the  PRESIDENT 
approves  a  bill  and  merely  does  not  enforce  Its  unconstitutional  provisions. 
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The  bill  Is  approved  and  Congress  is  not  directly  presented  with  the 
constitutional  issues  and  need  not  anticipate  the  PRESIDENT'S  constitutional 
judgments  to  avoid  a  VETO.  The  PRESIDENT'S  approval,  moreover,  expresses  that 
the  Constitution  was  not  important  enough  to  Justify  a  VETO.  Thus,  the 
requirement  that  unconstitutional  bills  be  vetoed  makes  the  Constitution  a  more 
important  part  of  political  reality.  In  a  manner  similar  to  Judicial  review,  it 
augments  the  Constitution's  importance  and  effect.  [FN158] 

Finally,  apart  from  practical  effect,  approval  of  a  bill  with  the  intent  of 
not  enforcing  an  unconstitutional  provision  is  inappropriate  because  it 
violates  the  rule  that  constitutional  review  should  be  exercised  only  out  of 
necessity.  [FN159]  Legislatures  normally  have  final  authority  as  to  lawmaking 
and  therefore  Judicial  disallowance  of  a  statute  is  an  extraordinary  act  that 
should  be  avoided  if  possible.  Because  executive  power  is  also 
*776  subordinate  to  legislative  lawmaking,  presidential  review  should  be 
avoided  as  well.  The  PRESIDENT  should  instead  exercise  her  legislative  power- - 
which  need  not  be  avoided- -to  return  the  bill. 

While  the  PRESIDENT  is  therefore  obliged  to  return  a  bill  which  contains  an 
unconstitutional  provision  she  intends  not  to  enforce,  commentators  have  argued 
that  it  is  sometimes  necessary  for  PRESIDENTS  to  approve  such  a  bill  because  of 
the  other  important  provisions  it  contains.  [FN160]  The  PRESIDENT'S  legal 
obligation  to  disapprove  an  unconstitutional  bill,  however,  takes  precedence 
over  policy  justifications.  [FN161] 

C.  Implications  for  the  Pardon  Power 

The  Article's  analysis  of  the  PRESIDENT'S  obligation  to  return  an 
unconstitutional  bill  can  be  clarified  by  considering  its  implications  for  the 
pardon  power.  [FN162]  If  the  PRESIDENT  must  return  unconstitutional  bills,  must 
he  also  pardon  persons  who  are  convicted  under  laws  that  he  would  refuse  to 
enforce?  [FN163]  This  obligation  would  extend  not  only  to  persons  convicted 
under  unconstitutional  laws,  but  also  to  persons  who  have  committed  acts  that 
violate  these  laws.  (FN164] 

One  might  embrace  this  obligation  on  the  ground  that  if  the  PRESIDENT 
believes  the  underlying  laws  to  be  unconstitutional,  he  should  grant  all  of 
these  pardons.  Although  a  PRESIDENT  who  exercises  independent  presidential 
review  might  have  to  grant  many  pardons  to  persons  whom  the  courts  and  prior 
PRESIDENTS  believed  to  have  been  constitutionally  convicted,  that  is  a  natural 
consequence  of  independent  presidential  review.  *777  Jefferson's  pardon  of 
Sedition  Act  violators  is  the  ideal  to  which  this  view  appeals . 

There  are,  however,  serious  arguments  suggesting  that  the  pardon  power  would 
remain  discretionary.  First,  while  the  PRESIDENT'S  approval  of  a  bill  affirms 
its  constitutionality,  his  decision  not  to  pardon  does  not  necessarily  affirm 
the  validity  of  the  conviction,  including  the  constitutionality  of  the  law  that 
was  violated.  A  pardon  is  not  a  right,  but  a  privilege.  [FN165]  It  is  not  a 
requirement  of  due  process,  which  judicial  process  fully  provides.  Further,  the 
PRESIDENT  does  not  review  all  clemency  petitions,  [FN166]  let  alone  every 
possible  prosecution  or  conviction.  Thus,  the  failure  to  pardon  implies  only 
that  a  pardon  was  not  deemed  desirable  for  any  number  of  reasons,  including  a 
decision  not  to  review  the  case.  (FN167] 

The  pardon  power  is  analogous  in  this  respect  to  another  discretionary 
power- -the  power  of  the  Supreme  Court  to  grant  a  writ  of  certiorari.  Litigants 
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have  no  right  to  the  writ  and  the  Sviprene  Court  cannot  grant  writs  In  all  caaea 
that  might  have  been  wrongly  decided.  Thus,  the  denial  of  a  writ  of  certiorari 
doea  not  affirm  the  constitutionality  of  the  lower  court's  decision.  Rather, 
the  decision  not  to  review  a  case  Is  exercised  on  various  grounds.  Including 
the  perceived  Importance  of  the  legal  Issue  Involved. 

In  contrast,  the  PRESIDENT'S  approval  of  a  bill  constitutes  a  determination 
on  the  merits  and  therefore  requires  that  only  constitutional  bills  be 
approved.  The  presentment  clause  provides  that  "every  Bill"  shall  be  reviewed 
by  the  PRESIDENT.  It  explicitly  indicates  that  he  should  either  approve—and 
take  responsibility  by  signing  his  name- -or  return  each  bill  to  Congress.  The 
clause  does  not  contemplate  a  third  possibility  of  the  PRESIDENT  not  reviewing 
the  bill.  IFN168] 

*778  Practice  also  conforms  to  this  understanding.  PRESIDENTS  are  expected 
to  review  bills  presented  to  them  to  the  best  of  their  ability,  which  is 
normally  a  manageable  task.  [FM169]  Presidential  approvals  are  not  generally 
understood  as  admitting  the  possibility  that  the  PRESIDENT  chose  not  to  review 
the  bill.  [FN170) 

Vniile  the  analogy  to  certiorari  suggests  that  the  PRESIDENT  need  not  review 
all  pardons,  the  analogy  may  understate  the  PRESIDENT'S  pardoning  discretion. 
Under  the  system  of  certiorari  review,  a  sharp  distinction  Is  drawn  between  the 
decision  to  review  a  case  and  the  decision  on  the  merits  to  preserve  the 
nondiscretlonary  character  of  the  latter.  The  lack  of  a  clear  distinction  under 
the  pardon  power  suggests  that  even  the  merits  decision  may  be  discretionary. 

One  consideration  supporting  the  discretionary  character  of  the 
decision  whether  to  pardon  flows  from  the  distinction  between  affirmative 
action  and  passive  inaction.  One  might  argue  that  even  if  the  PRESIDENT'S 
exercise  of  the  pardon  power  must  follow  constitutional  requirements,  his 
decision  not  to  exercise  it  does  not  implicate  general  constitutional 
precepts.  [FN171)  In  this  respect,  the  pardon  power  is  similar  to  the 
PRESIDENT'S  power  to  recommend  measures  to  Congress,  which  may  be  exercised 
only  to  recommend  constitutional  measures,  [FN172]  but  does  not  require  the 
PRESIDENT  to  take  the  affirmative  act  of  recommending  repeal  of  all 
unconstitutional  statutes.  [FN173] 

*779  Another  consideration  suggesting  that  the  PRESIDENT  Is  not  required 
to  pardon  all  persons  convicted  under  an  unconstitutional  law  is  the  nature  of 
the  pardon  power.  The  pardon  power  was  conceived,  at  common  law  and  by  the 
framers,  as  a  means  of  correcting  inequity  produced  by  general  rules.  (FN174] 
That  the  pardon  power  could  not  be  limited  by  general  rules,  but  was 
discretionary,  makes  it  less  likely  that  it  was  intended  to  obligate  the 
PRESIDENT  to  exercise  the  power  in  conformity  to  general  constitutional  rules. 
[FN175) 

D.  Presidential  Legal  Opinions 
Although  presidential  review  as  to  enforcement  Is  Justified  by  an  analogy  to 
Judicial  review,  the  analogy  is  incomplete  because  Judges  regularly  issue  legal 
opinions  when  construing  the  Constitution.  While  PRESIDENTS  often  justify  their 
decisions  not  to  enforce  an  unconstitutional  statute,  they  do  not  usually 
explain  publicly  their  decisions  to  hold  a  statute  constitutional.  Once  a 
PRESIDEINT  asserts  the  power  to  not  enforce,  however,  then  every  decision  to 
enforce  a  statute  and  approve  a  bill  also  Involves  a  decision  that  the  bill  or 
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statute  Is ' constitutional . 

This  section  argues  that  regular  Issuance  o£  presidential  legal  opinions 
would  Improve  the  exercise  of  the  power  not  to  enforce  and  protect  against  Its 
abuse.  [FN176]  A  practice  of  presidential  legal  opinions  also  addresses 
congressional  tacking  of  unconstitutional  provisions  and  Illustrates  an 
alternative  mechanism  to  the  selective  VETO  for  confronting  tacking.  [FN177] 

*780  Under  a  system  of  deferential  presidential  review,  the  presidential 
opinions  would  follow  judicial  precedents  but,  where  no  precedent  was  on  point, 
would  elaborate  existing  doctrine.  Under  this  system,  presidential  opinions 
would  contribute  to  legal  doctrine  most  in  areas  that  are  not  normally  the 
subject  of  Judicial  decision,  such  as  foreign  affairs  and  political 
organization.  Doctrine  in  these  areas  would  benefit  from  the  expertise  and 
perspective  of  the  Presidency,  but  even  more  from  the  regular  articulation  of 
legal  standards  in  nonjusticiable  areas  that  are  now  often  viewed  as  exempt 
from  legal  check.  Presidential  opinions  would  Improve  the  legal  check  without 
sacrificing  the  values  underlying  nonjusticiablllty .  [FN178] 

Under  a  system  of  independent  presidential  review,  presidential  opinions 
would  sometimes  diverge  from  Judicial  precedents.  Independent  presidential 
opinions  would  contribute  to  the  most  Important  function  of  independent 
presidential  review,  which  is  to  check  government.  The  separation  of  powers 
requires  that  each  branch  must  concur  in  the  prosecution  of  an  Individual's 
conduct,  [FN179]  and  the  system  of  Independent  presidential  review  goes  one 
step  further  by  requiring  that  each  branch  conclude  that  the  prosecution  is 
constitutional.  The  emergence  of  a  presidential  Jurisprudence  extends  this 
check  yet  another  step.  The  very  existence  of  an  alternative  constitutional 
Jurisprudence- -issued  by  a  government  entity,  with  legal  effect--would  limit, 
compete  with,  question,  [FN180]  and  arguably  Improve  judicial  constitutional 
doctrine.  [FN181] 

Apart  from  its  effect  on  legal  doctrine,  a  practice  of  presidential 
legal  opinions  would  help  create  the  benefits  in  the  sphere  of  presidential 
review  that  legal  opinions  produce  in  the  area  of  judicial  review.  First,  the 
practice  would  require  PRESIDENTS  to  provide  a  reasoned,  public 
Justification  *781  for  their  decisions.  Second,  it  would  promote  consistent 
decisions.  That  legal  opinions  are  based  on  legal  principles,  follow 
precedents,  and  would  be  required  for  all  controversial  issues  generates 
consistency. 

Third,  the  public  legal  opinions,  especially  as  they  grew  into  developed 
doctrine,  would  provide  guidance  to  the  public,  the  executive  branch,  the 
courts,  and  especially  the  Congress  as  to  the  PRESIDENT'S  future  actions. 
[FN182]  Fourth,  the  practice  of  legal  opinions  would  probably  cause  PRESIDENTS 
to  follow  presidential  precedents  more  than  in  the  absence  of  presidential 
opinions.  [FN183]  The  large  number  of  legal  decisions  required  combined  with 
the  increased  opportunity  for  public  criticism  would  provide  PRESIDENTS  with  an 
incentive  to  facilitate  and  Insulate  their  decisions  by  following  presidential 
precedents,  even-ror  especially- -those  issued  by  PRESIDENTS  of  the  opposing 
party.  [FN184] 

The  practice  of  presidential  legal  opinions  would  thus  transform  the 
Presidency  into  a  more  lawful,  less  political,  institution.  The  PRESIDENT  will 
have  less  discretion  to  bargain  over  use  of  her  VETO  or  to  approve  or 
disapprove  bills  based  on  their  popularity  or  the  promotion  of  policy.  Rather, 
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she  will  sometimes  be  committed  to  disapproving  a  bill  she  would  like  to 
approve.  While  the  PRESIDENT  will  have  less  political  discretion,  her  legal 
influence  will  Increase  as  the  author  of  legal  doctrines  that  have  Independent 
effect  and  Impact. 

The  enhancement  of  the  legal  and  reduction  in  the  political  character  of  the 
Presidency  responds  to  the  principal  criticism  of  presidential  review- -that  it 
will  inevitably  be  exercised  politically.  [FN185]  A  practice  of  presidential 
legal  opinions --while  not  transforming  the  PRESIDENT  into  a  politically 
Insulated,  life  tenured  official- -nonetheless  checks  political  abuse  of  the 
power.  [FN186] 

*782  The  reduction  in  presidential  political  discretion,  surprisingly, 
also  addresses  the  central  concern  underlying  the  selective  VETO:  Congress's 
ability  to  coerce  the  PRESIDENT'S  approval  of  an  undesirable- -in  this  case 
unconstitutional- -provision  by  tacking  it  to  important  legislation.  Under  the 
practice  of  presidential  legal  opinions,  if  the  PRESIDENT  has  held  a  provision 
to  be  unconstitutional.  Congress  will  be  unable  to  coerce  her  to  approve  It 
because  she  will  be  obliged  to  VETO  it  no  matter  how  important  the  bill  to 
which  it  is  tacked.  Indeed,  Congress  will  have  an  incentive  to  scrutinize 
piroposed  bills  for  provisions  the  PRESIDENT  would  hold  to  be  vtnconstitutlonal 
to  guard  against  Inadvertently  compelling  a  presidential  VETO.  [FN187] 

Despite  these  positive  attributes,  the  practice  of  presidential  legal 
opinions  did  not  develop  and  does  not  appear  likely  to  emerge.  The  practice, 
however,  appears  within  the  spirit  of  the  Constitution  (assuming  the  legitimacy 
of  presidential  review) ,  and  there  is  evidence  that  the  framers  might  have 
expected  it.  Several  precedents  for  the  presidential  VETO  followed  forms  that 
were  closer  to  the  judicial  process  than  to  the  modem  executive  VETO  process. 
Including  both  the  Privy  Council  and  the  New  York  Council  of  Revision.  (FN188] 
Early  presidential  VETOES  also  were  consistent  with  such  an  expectation  as  they 
were  often  exercised  on  constitutional  grounds.  [FN189] 

*783  Even  if  the  Constitution  adopts  presidential  review,  it 
probably  still  does  not  strictly  require  a  practice  of  presidential  legal 
opinions.  [FN190]  The  contribution  that  the  practice  makes  to  constitutional 
values  suggests,  however,  that  advocates  of  presidential  review,  especially  in 
its  independent  form,  should  make  the  practice  part  of  their  proposals.  [FN191] 

IV.  IMPROVING  THE  VETO 

As  discussed  above,  the  practice  of  presidential  legal  opinions  shows  how  the 
ellnlnation  of  presidential  discretion  can  transform  Congress's  incentive  to 
tack  into  one  to  detach  Important  legislation  from  unconstitutional  provisions. 
This  transformation  is  accomplished  by  absolving  the  PRESIDENT  from 
responsibility  for  returning  a  bill.  If  the  PRESIDENT  is  required  to  return  a 
bill,  then  he  is  not  responsible  for  the  defeat  of  the  legislation  because  he 
had  no  choice.  Rather,  Congress  is  responsible  because  it  knew  the  PRESIDENT 
was  obliged  to  VETO  the  rider.  [FN192) 

This  means  of  addressing  the  tacking  of  unconstitutional  provisions  might 
also  be  used  to  combat  other  abusive,  although  constitutional,  legislative 
practices.  If  it  was  publicly  acknowledged  that  the  PRESIDENT  must  VETO  abusive 
legislation- -because ,  for  example,  a  long-standing  tradition  required  It-- 
PRESIDENTS  would  not  be  held  responsible  for  their  VETO.  (FN193] 
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The  following  rules  might  be  used  to  deter  legislative  practices  often 
regarded  as  abusive.  First,  appropriations  bills  should  be  passed  in  the 
traditional  form  of  thirteen  separate  bills  rather  than  combined  into  a  single 
continuing  resolution.  Second,  financial  bills  necessary  to  government  *784 
operations  should  be  presented  one  month  before  spending  authority  terminates 
to  permit  the  PRESIDENT  to  disapprove  the  legislation  without  closing  the 
government.  [FN194]  Third,  appropriations  bills  and  other  financial  legislation 
should  be  free  of  substantive  riders.  (FN195]  Violation  of  the  rules  would 
result  in  an  automatic  VETO.  If  these  rules  were  publicly  acknowledged  as 
binding  on  the  PRESIDENT,  they  would  protect  the  PRESIDENT  from  tacking  and 
other  abusive  tactics.  Thus,  the  real  issue  is  whether  the  PRESIDENT  could 
establish  these  rules  as  publicly  binding. 

A  PRESIDENT  committed  to  reforming  abusive  legislation  could  make  a  public 
pledge  that  abusive  bills  are  inconsistent  with  good  government  and  therefore 
will  be  uniformly  returned.  [FN196]  This  pledge  would  force  the  PRESIDENT  to 
follow  his  commitment  or  risk  a  loss  in  credibility.  [FN197]  The  PRESIDENT 
would  probably  bear  reduced  responsibility  for  the  return  of  an  abusive  bill  so 
long  as  he  was  seen  as  bound  by  his  pledge.  (FN198]  Once  one  PRESIDENT  adopted 
and  followed  this  pledge,  successors  would  have  an  incentive  to  adopt  it  as 
well.  Eventually,  a  tradition  could  emerge.  [FN199] 

This  proposal  might  seem  academic  and  unrealistic  because  it  requires  a 
PRESIDENT  to  take  unprecedented  action  that  would  likely  be  opposed.  A 
PRESIDENT  who,  based  on  genuine  concern  or  political  pressure,  was  willing  to 
risk  a  test  case  of  the  selective  VETO,  however,  might  view  this  proposal  as 
superior.  (FN200]  The  exercise  of  a  selective  VETO,  political  *785  morality 
aside,  would  be  likely  to  harm  the  Presidency.  It  would  create  disorder,  be 
viewed  as  radical,  unprecedented  action,  and  be  branded  by  opponents  as 
irresponsible  and  political,  especially  given  the  weak  case  supporting  the 
selective  VETO.  Most  significantly,  establishment  of  the  selective  VETO  would 
depend  on  a  Supreme  Court  decision,  and  a  firm,  perhaps  unanimous,  rebuke  of 
the  PRESIDENT,  as  seems  probable,  would  significantly  weaken  the  Presidency. 
[FN201] 

By  contrast,  a  public  pledge  would  depend  on  the  PRESIDENT  alone,  be 
consistent  with  the  Constitution,  and  still  represent  concrete  action  to 
address  abusive  legislation.  Viewed  in  these  terms,  the  pledge  is  both 
beneficial  to  the  Presidency  and  a  responsible  and  realistic  course  of  action. 

V.  CONCLUSION 

The  Constitution  grants  to  the  PRESIDENT  neither  a  selective  VETO  nor  the 
power  to  approve  a  bill  with  the  intent  not  to  enforce  particular  provisions 
within  it.  Although  these  powers  have  often  been  viewed  as  similar,  the 
Constitution  does  not  confer  them  for  distinct  reasons.  [FN202]  There  is  no 
intplicit  selective  VETO  because  the  Constitution  does  not  tacitly  restrict  the 
content  of  bills.  The  PRESIDENT  must  VETO  bills  he  intends  not  to  enforce, 
however,  because  the  Constitution  applies  to  the  PRESIDENT  as  legislator. 

These  two  powers  do  have  one  thing  in  common.  When  Congress  tacks 
objectionable  provisions  to  a  measure  that  the  PRESIDENT  desires,  these  powers 
enable  the  PRESIDENT  to  treat  the  objectionable  provisions  separately.  Without 
them,  the  PRESIDENT  must  choose  between  vetoing  desired  provisions  or  approving 
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objectionable  ones. 

The  Constitution,  however,  does  provide  other  means  to  defend  against 
tacking.  The  PRESIDENT  may  use  his  VETO  power,  his  threat  to  VETO,  and  his 
explanation  for  a  VETO  to  deter  tacking  and  reduce  the  costs  of  vetoing  tacked 
bills.  To  employ  this  defense  against  tacking,  though,  the  PRESIDENT  must 
actually  exercise  his  powers.  Proponents  of  a  selective  VETO,  however,  portray 
the  PRESIDENT'S  position  as  one  where,  realistically,  *786  he  cannot  or  will 
not  defend  himself.  [FN203)  Yet,  some  PRESIDENTS  have  used  the  VETO  often  and 
effectively,  even  though  others  have  exploited  It  less  successfully.  [FN204] 

A  reluctance  to  VETO  Is  not,  Interestingly,  an  unanticipated  modem 
development.  The  Federalist  predicts  "that  there  would  be  greater  danger  of 
[the  PRESIDENT]  not  using  his  [VETO]  power  when  necessary,  than  of  using  It  too 
often,  or  too  much."  [FN205]  Alexander  Hamilton  was  nonetheless  optimistic  that 
PRESIDENTS  would  exercise  their  VETO  based  on  their  self Interest ,  on  the  fact 
that  the  VETO  was  qualified,  not  absolute,  and  on  a  prediction  that  PRESIDENTS 
of  superior  character  would  be  elected.  [FN206] 

It  Is  debatable  whether  The  Federalist's  assumption  that  PRESIDENTS  would 
exercise  the  VETO  has  proved  correct.  But  even  If  that  assumption  was  mistaken, 
PRESIDENTS  are  still  left  with  the  VETO  as  originally  adopted.  Thus,  if 
PRESIDENTS  are  to  defend  against  tacking,  they  must  exercise  their  VETO  powers. 
Unless  the  Constitution  is  changed,  this  is  a  burden  it  Imposes  on  the 
Presidency. 

FNal.  Assistant  Professor,  University  of  San  Diego  School  of  Law.  J.D.  1985, 
D.C.L.  1990,  Yale  Law  School.  The  author  would  like  to  thank  Larry  Alexander, 
Akhll  Amar,  Bradford  Clark,  Lynne  Dallas,  John  Harrison,  Gary  Lawson,  John 
McGlnnis,  and  Erela  Katz  RAPPAPORT  for  their  assistance. 

FNl.  The  leading  article  is  J.  Gregory  Sidak  &  Thomas  A.  Smith,  Four  Faces 
of  the  Item  VETO:  A  Reply  to  Tribe  and  Kurland,  84  NU.  U.  L.  REV.  437  (1990). 
See  L.  Gordon  Crovitz,  The  Line-Item  VETO:  The  Best  Response  Wlien  Congress 
Passes  One  Spending  "Bill"  a  Year,  18  PEPP.  L.  REV.  43  (1990);  Richard  A. 
Givens,  The  Validity  of  a  Separate  VETO  of  Nongermane  Riders  to  Legislation, 
39  TEMP.  L.Q.  60  (1965);  Steven  Glazier,  The  Line  Item  VETO:  Provided  in  the 
Constitution  and  Traditionally  Applied,  in  PORK  BARRELS  AND  PRINCIPLES:  THE 
POLITICS  OF  THE  PRESIDENTIAL  VETO  12-15  (National  Legal  Center  for  the  Public 
Interest  ed. ,  1988);  Dlane-Michele  Krasnow,  The  Imbalance  of  Power  and  the 
Presidential  VETO:  A  Case  for  the  Item  VETO,  14  HARV.  J.L.  &  PUB.  POL'Y  583 
(1991);  Forrest  McDonald,  The  Framers'  Conception  of  the  VETO  Power,  in  PORK 
BARRELS  AND  PRINCIPLES,  supra,  at  1;  see  also  R.  ROTUNDA  ET  AL. ,  TREATISE  ON 
CONSTITUTIONAL  LAW:  SUBSTANCE  AND  PROCEDURE  s  10.7,  at  211  (Supp.  1991)  ("The 
PRESIDENT  may  already  have  a  line  item  VETO.");  Judith  A.  Best,  The  Item  VETO: 
Would  the  Founders  Approve?,  14  PRES .  STUD.  Q.  183  (1984)  (arguing  that  the 
founders  would  approve  of  an  item  VETO);  William  Clineberg,  The  Presidential 
VETO  Power,  18  S.C.  L.  REV.  732,  751-53  (1966)  (arguing  there  is  persuasive 
support  for  the  view  that  "a  bill,  within  the  letter  and  intent  of  the 
Constitution,  is  a  legislative  instrument  setting  forth  one  or  more 
propositions  of  law  all  related  to  a  single  subject  matter"  but  advocating 
legislation  to  implement  the  single -subject  procedure);  Thomas  Schroeder,  Note, 
Original  Understanding  and  VETO  Power:  Are  the  Framers  Safe  While  Congress  is 
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In  Session?,  7  J.L.  &  POL.  757  (1991)  (arguing  that  a  bill  Is  an  Instrument 

restricted  to  a  single  subject). 

Although  Sldak  and  Smith  make  some  of  the  strongest  arguments  for  the 

■elective  VETO,  they  stop  short  of  concluding  that  the  VETO  exists  for  certain. 

They  argue  Instead  that  there  are  power f\il  arguments  for  some  version  of  the 

selective  VETO  and  that  no  scholar  has  demonstrated  that  a  selective  VETO  does 

not  exist.  In  part,  this  Article  attempts  to  provide  the  demonstration  that 

Sldak  and  Smith  find  missing  from  the  literature. 

FN2.  Politicians  have  also  urged  the  PRESIDENT  to  create  a  test  case  by 
exercising  a  selective  VETO.  See,  e.g.,  H.R.  Res.  297,  101st  Cong.,  1st  Sess. 
(1989)  (resolution  Introduced  by  five  representatives  encouraging  the  PRESIDENT 
to  execute  an  Item  VETO  as  a  test  case);  Robert  Dole,  Bush  Can  Draw  the  Line, 
WALL  ST.  J.,  Jan.  25,  1989,  at  21  (letter  to  the  editor).  In  the  past,  the  Bush 
administration  publicly  stated  that  It  was  searching  for  an  appropriate 
opportunity  to  test  the  selective  VETO.  See,  e.g.,  Gera'ld  F.  Seib,  If  Bush 
Tests  Constitutionality  of  Line  Item  VETO,  Reverberations  Could  Transform 
Government,  WALL  ST.  J.,  Oct.  30,  1989,  at  A12;  Interview  with  PRESIDENT  George 
Bush  by  Owen  Ullmann  and  Ellen  Warren  of  Knlght-Rldder  News  Service,  at  the 
White  House  (July  25,  1989)  (Office  of  the  Press  Secretary)  (transcript  copy  on 
file  with  the  Northwestern  University  Law  Review).  Recently,  however,  PRESIDENT 
Bush  announced  that  he  had  concluded  that  the  Constitution  did  not  provide  a 
selective  VETO.  See  Address  to  the  Republican  Members  of  Congress  and 
Presidential  Appointees,  28  WEEKLY  COMP.  PRES .  DOC.  510,  512  (Mar.  20,  1992). 

FN3.  Continuing  Resolutions  combine  the  traditional  thirteen  appropriations 
bills  into  a  single  bill  to  which  numerous  unrelated  substantive  riders  are 
attached.  Congress  then  passes  the  resolution  just  as  the  government's  spending 
authority  expires,  so  that  the  resolution  cannot  be  vetoed  without  closing  down 
the  government.  Neal  E.  Devins,  Appropriations  Redux:  A  Critical  Look  at  the 
Fiscal  Year  1988  Continuing  Resolution,  1988  DUKE  L.J.  389,  392-93. 

FN4.  This  Article  also  uses  the  term  "implicit  selective  VETO"  rather  than 
"inherent  item  VETO"  to  describe  the  various  kinds  of  VETOES  It  addresses.  The 
term  "Item  VETO"  Inappropriately  suggests  that  the  VETO  applies  only  to  items 
in  appropriations  bills,  while  a  "selective  VETO"  applies  equally  to  financial 
and  substantive  legislation.  When  the  selective  VETO  Is  applied  exclusively  to 
Items  In  appropriations  bills,  the  term  "item  VETO*  Is  retained.  The  Article 
also  refers  to  the  selective  VETO  as  "implicit"  rather  than  "Inherent"  because 
"implicit"  more  clearly  indicates  that  the  existence  vel  non  of  the  selective 
VETO  depends  on  the  argument  that  it  was  adopted  implicitly  by  the 
Constitution.  The  term  "Inherent"  mlsleadlngly  suggests  that  the  PRESIDENT'S 
VETO  necessarily  Includes  selective  VETO  authority. 

FN5.  E.  Donald  Elliott,  Constitutional  Conventions  and  the  Deficit,  1985 
DUKE  L.J.  1077,  1103. 

FN6.  See  135  CONG.  REC.  S14,387  (dally  ed.  Oct.  31,  1989)  (letter  from  Laurence 
H.  Tribe  and  Philip  B.  Kurland  to  Senator  Edward  M.  Kennedy)  [hereinafter 
Trlbe-Kurland  Letter];  Devins,  supra  note  3,  at  406-14;  Louis  Fisher,  The 
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Presidential  VETO:  Constitutional  Development,  In  PORK  BARRELS  AND  PRINCIPLES, 
supra  note  1,  at  17;  Maxwell  Steams,  The  Public  Choice  Case  Against  the  Item 
VETO,  49  WASH.  &  LEE  L.  REV.  385,  389-99  (1992)  (discussing 

constitutionality  df  the  item  VETO,  even  though  the  article's  "primary  focus" 
Is  policy  argument);  see  also  Eugene  Gressman,  Is  the  Item  VETO 
Constitutional?,  64  N.C.  L.  REV.  819  (1986)  (arguing  that  the  statutory 
selective  VETO  is  unconstitutional  because  bill  cannot  be  given  restricted 
meaning  by  fiat) . 

One  detailed  criticism  of  the  implicit  selective  VETO  is  Charles  J.  Cooper, 
The  Line  Item  VETO:  The  Framers'  Intentions,  In  PORK  BARRELS  AND  PRINCIPLES , 
supra  note  1,  at  29,  which  is  adapted  from  an  opinion  by  the  Office  of  Legal 
Counsel.  As  one  of  the  authors  of  the  opinion,  I  agree  with  both  its  reasoning 
and  conclusion.  I  make  a  substantially  different  argument  against  the  implicit 
selective  VETO  in  this  Article,  however,  because  my  thoughts  have  developed  and 
new  arguments  for  the  VETO  have  since  been  made. 

FN7.  The  clause  provides  in  relevant  part: 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  becomes  a  Law,  be  presented  to  the  PRESIDENT  of  the 
United  States;  If  he  approve  he  shall  sign  It,  but  If  not  he  shall  return  it, 
with  his  Objections  to  that  House  In  which  it  shall  have  originated,  who 
shall  enter  the  Objections  at  large  on  their  Journal,  and  proceed  to 
reconsider  it.  If  after  such  Reconsideration  two  thirds  of  that  House  shall 
agree  to  pass  the  Bill,  it  shall  be  sent,  together  with  the  Objections,  to 
the  other  House,  by  which  it  shall  likewise  be  reconsidered,  and  If  approved 
by  two  thirds  of  that  House,  it  shall  become  a  Law. 

U.S.  CONST,  art.  I,  s  7,  cl.  2. 

FN8.  Sldak  &  Smith,  supra  note  1,  at  466  ("The  textual  anchor  for  an  implied 
Item  VETO  is  the  word  'bill"');  Cooper,  supra  note  6,  at  30;  Givens ,  supra  note 
1,  at  62-63. 

FN9.  Although  this  Article  will  refer  to  "the  term  'bill"'  or  "the  definition 
of  'bill"'  throughout,  it  will  omit  (except  in  the  section  headings)  the 
quotation  marks  around  the  word  bill  to  avoid  their  excessive  use. 

FNIO.  Financial  matters  include  both  appropriations  and  revenue  bills.  Although 
others  have  discussed  a  selective  VETO  that  distinguishes  between  only 
appropriations  bills  and  other  legislation,  see,  e.g..  Cooper,  supra  note  6, 
there  is  historical  warrant  for  classifying  revenue  and  appropriations  bills 
together  and  distinguishing  them  from  ordinary  legislation.  In  Britain  during 
the  eighteenth  century,  bills  raising  taxes  often  included  specific 
appropriations.  See  GILBERT  CAMPION.  AN  INTRODUCTION  TO  THE  PROCEDURE  OF  THE 
HOUSE  OF  COMMONS  35  (1947);  MAY'S  PARLIAMENTARY  PRACTICE  717  (1964).  Both 
revenue  and  appropriations  bills,  moreover,  could  not  be  originated  or  amended 
by  the  House  of  Lords.  See  JOSEF  REDLICH,  THE  PROCEDURE  OF  THE  HOUSE  OF  COMMONS 
120  (1908). 

The  common  treatment  of  revenue  and  appropriations  bills  also  occurred  in  the 
American  Colonies,  as  revenue  and  appropriations  bills  were  often  combined, 
JACKSON  T.  MAIN,  THE  UPPER  HOUSE  IN  REVOLUTIONARY  AMERICA  1763-1788,  at  15-17 
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(1967);  WILLIAM  SHEPHERD.  HISTORY  OF  THE  PROPRIETARY  GOVERNMENT  IN  PENNSYLVANIA 
438,  445  (1967);  Paul  Uolfson,  Note.  Is  a  Presidential  Item  VETO 
Constitutional?,  96  YALE  L.J.  838.  842-43  (1987),  could  not  be  amended  by 
the  upper  house,  see  MAIN,  supra,  at  34,  233;  Wolfson,  supra,  at  841-43,  and 
the  assemblies'  attempts  to  tack  to  these  bills  were  protested  by  the  British. 
EVARTS  B.  GREENE,  THE  PROVINCIAL  GOVERNOR  IN  THE  ENGLISH  COLONIES  OF  NORTH 
AMERICA  163-64  (1966).  In  the  postrevolutionary  states,  some  states  continued 
to  treat  revenue  and  appropriations  bills  together.  See  MD.  CONST,  of  1776, 
art.  IX.  Other  states  began  to  draw  a  distinction  between  revenue  and 
appropriations  bills,  at  least  by  denying  the  upper  house  the  power  to 
originate  only  revenue,  but  not  appropriations  bills.  See  MAIN,  supra,  at  129- 
30. 

Although  the  Constitutional  Convention  placed  an  origination  clause  in  the 
Constitution  that  restricted  the  Senate's  power  to  originate  only  revenue 
bills,  the  Convention  spent  considerable  time  discussing  provisions  that  would 
have  restricted  the  Senate's  power  to  originate  revenue  and  appropriations 
bills  and,  in  the  draft  of  the  Conunittee  on  Detail,  even  bills  fixing  the 
salaries  of  government  officers.  2  MAX  FARRAND,  THE  RECORDS  OF  THE  FEDERAL 
CONVENTION  OF  1787,  at  178,  273-80  (1966).  Despite  the  actual  origination 
clause,  the  House  has  asserted  through  practice  the  exclusive  right  to 
originate  appropriations.  See  KENNETH  BRADSHAW  &  DAVID  PRING,  PARLIAMENT  AND 
CONGRESS  328  (1972)  ("By  'Immemorial  custom'  general  appropriation  bills 
dealing  with  a  number  of  subjects  originate  in  the  House  of  Representatives."). 

FNll.  See  PRESIDENT  Reagan,  State  of  the  Union  Address  (Feb.  4,  1986);  Courtney 
P.  Odishaw,  Note,  Curbing  Legislative  Chaos:  Executive  Choice  or  Congressional 
Responsibility.  74  IOWA  L.  REV.  227,  230  (1988). 

FN12.  Many  PRESIDENTS  have  urged  passage  of  such  a  constitutional  amendment, 
including  PRESIDENTS  Grant,  Hayes,  Arthur,  Franklin  D.  Roosevelt,  Truman, 
Elsenhower,  Reagan,  and  Bush.  See  Odishaw,  supra  note  11,  at  229  n.23.  During 
the  1992  presidential  campaign,  then-Governor  Clinton  also  asked  for  the  item 
VETO.  See  Governor  Bill  Clinton,  Address  to  the  Detroit  Economic  Club  (Aug.  22, 
1992). 

FN13.  See  Cooper,  supra  note  6,  at  36,  43-44;  Fisher,  supra  note  6,  at  17,  22. 

FN14.  Sidak  and  Smith  argue  that  the  "framers  probably  did  not  contemplate 
legislative  bundling  on  the  scale  that  Congress  indulges  in  today."  Sidak  & 
Smith,  supra  note  1,  at  471.  Even  if  true,  the  question  is  whether  bill  was 
understood  to  be  each  separate  item  in  an  appropriations  bill.  If  the  early 
appropriations  bills  combined  30  items,  but  now  combine  3000,  that  alone  does 
not  change  the  fact  that  each  item  is  not  a  bill.  Indeed,  if  the  combining  of 
3000  items  gives  the  PRESIDENT  an  item  VETO,  then  he  would  have  more  power  over 
bills  containing  30  items  than  he  originally  did.  While  it  might  be  argued  that 
anything  which  reduces  the  effectiveness  of  the  VETO  in  any  way  is 
unconstitutional,  that  enormously  expansive  principle  can  be  neither  found  in 
the  text  nor  defended. 

FN15.  The  term  bill  is  used  in  two  clauses  discussing  the  relationship  between 
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the  houses:  the  origination  clause,  U.S.  CONST,  art.  I,  s  7,  cl.  1,  and  the 

presentment  clause,  id.  cl.  2. 

FN16.  The  parallel  between  the  PRESIDENT'S  VETO  and  the  "VETOES"  of  the  House 
and  Senate  was  clearly  appreciated  by  the  framers.  All  three  VETOES  were 
referred  to  as  a  negative.  See,  e.g.,  2  JONATHAN  ELLIOT,  THE  DEBATES  IN  THE 
SEVERAL  STATE  CONVENTIONS  ON  THE  ADOPTION  OF  THE  FEDERAL  CONSTITUTION  86 
(1937)  ("To  these  great  checks  may  be  added  several  other  very  essential  ones, 
as,  the  negative  which  each  house  has  upon  the  acts  of  the  other;  the 
disapproving  power  of  the  PRESIDENT,  which  subjects  those  acts  to  a  revision  by 
the  two  houses,  and  to  a  final  negative,  unless  two  thirds  of  each  house  shall 
agree  to  pass  the  returned  acts,  notwithstanding  the  PRESIDENT'S  objections.") 
(emphasis  added);  JAMES  MADISON,  NOTES  OF  DEBATES  IN  THE  FEDERAL  CONVENTION  OF 
1787,  at  385-86  (1987)  [hereinafter  MADISON'S  NOTES]  (reporting  a  draft 
constitutional  provision  that  the  House  of  Representatives  and  Senate  "shall  in 
all  cases  have  a  negative  on  the  other").  On  the  framers'  reference  to  the 
PRESIDENT'S  VETO  as  the  negative,  see  infra  notes  101-102  and  accompanying 
text. 

FN17.  Cf.  supra  note  2. 

FN18.  Some  proponents  of  a  selective  VETO  argue  that  PRESIDENTS  did  not  assert 
implicit  selective  VETO  authority  because  their  traditional  impoundment 
authority,  prior  to  1974,  made  that  unnecessary.  See  Krasnow,  supra  note  1,  at 
599-600;  see  also  Glazier,  supra  note  1,  at  12-15.  This  argument  is  mistaken, 
however,  because  PRESIDENTS  viewed  the  selective  VETO  as  important  enough, 
despite  their  impoundment  authority,  to  publicly  request  a  constitutional 
amendment  providing  one . 

FN19.  See  1  JOSEPH  STORY,  COMMENTARIES  ON  THE  CONSTITUTION  OF  THE  UNITED  STATES 
286  (Boston,  Hilliard,  Gray  &  Co.  1833)  ("Where  the  words  admit  of  two  senses, 
each  of  which  is  conformable  to  common  usage,  that  sense  is  adopted, 
which  .  .  .  best  harmonizes  with  the  nature  and  objects,  the  scope  and  design 
of  the  instrument."). 

FN20.  See  THE  FEDERALIST  NO.  10  (James  Madison)  (comparing  the  legislature  to 
the  judge);  THE  FEDERALIST  NO.  53,  at  332  (James  Madison)  (Clinton  Rossiter 
ed.,  1961)  [hereinafter,  all  page  references  to  The  Federalist  refer  to  the 
1961  Clinton  Rossiter  edition]  ("No  man  can  be  a  competent  legislator  who  does 
not  add  to  an  upright  intention  and  a  sound  judgment  a  certain  degree  of 
knowledge  of  the  subjects  on  which  he  is  to  legislate.");  THE  FEDERALIST  NO. 
55,  at  342  (James  Madison)  ("[I]n  all  cases  a  certain  number  [of  legislators] 
is  necessary  to  secure  the  benefits  of  free  consultation  and  discussion.");  THE 
FEDERALIST  NO.  62,  at  376  (James  Madison);  id.  at  379  (asserting  that  the 
legislature  should  not  "yield  to  the  Impulse  of  sudden  and  violent  passions"); 
id.  (arguing  that  the  legislature  should  have  "due  acquaintance  with  .  .  . 
principles  of  legislation");  Id.  ("What  indeed  are  all  the  repealing, 
explaining  and  amending  laws,  which  fill  and  disgrace  our  voluminous  codes,  but 
so  many  monuments  of  deficient  wisdom.");  id.  at  381  ("It  will  be  of  little 
avail  to  the  people  that  the  laws  are  made  by  men  of  their  own  choice  if  the 
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laws  be  so  voluminous  that  they  cannot  be  read,  or  so  Incoherent  that  they 

cannot  be  understood.");  THE  FEDERALIST  NO.  63  (Janes  Madison);  Eugene  W. 

Hickok,  Jr.,  The  Framers'  Understanding  of  Constitutional  Deliberation  in 

Congress,  21  GA.  L.  REV.  217  (1986).  ' 

FN21.  The  modem  tactic  o£  legislating  by  massive  Continuing  Resolutions,  under 
time  pressure,  without  debate  or  even  knowledge  of  their  content,  makes  a 
travesty  of  the  ideal  of  a  deliberative  Congress.  See  Devins,  supra  note  3,  at 
396-99.  The  importance  of  simple  bills  has  also  been  traditionally  appreciated. 
Thus,  John  Hatsell's  treatise,  the  leading  work  on  parliamentary  procedure  at 
the  tine  of  the  Constitution,  see  Thomas  Jefferson,  Manual  of  Parliamentary 
Practice,  in  H.R.  DOC.  NO.  279,  99th  Cong. ,  2d  Sess.  113  (1986)  [hereinafter 
Jefferson's  Manual],  states  that 

every  question,  which  is  brought  either  before  the  House  of  Lords  or 
Commons,  should  be  as  simple  and  as  little  complicated  as  possible.  For  this 
reason,  the  proceeding,  that  is  but  too  often  practised,  of  putting  together 
in  the  same  Bill  clauses  that  have  no  relation  to  each  other,  and  the 
subjects  of  which  are  entirely  different,  ought  to  be  avoided.  Even  where  the 
propositions  are  separately  not  liable  to  objection  in  either  House,  the 
heaping  together  in  one  law  such  a  variety  of  unconnected  and  discordant 
subjects,  is  unparliamentary. 
3  J.  HATSELL,  PRECEDENTS  OF  PROCEEDINGS  IN  THE  HOUSE  OF  COMMONS  162  (1786);  see 
also  ROBERT  LUCE,  LEGISLATIVE  PROCEDURE  550  (1922)  (quoting  a  colonial 
governor's  recommendation  "that  each  different  matter  may  be  enacted  by  a 
different  lav,  to  avoid  confusion"). 

FN22.  A  selective  VETO,  of  course,  eliminates  one  incentive  to  pass  multiple 
bill  legislation:  the  incentive  to  tack  unrelated  provisions  in  order  to  coerce 
the  approval  of  other  participants  in  the  lawmaking  process. 

FN23.  Hatsell  writes  that  combining  unrelated  subjects 

where  it  is  known  that  one  of  the  component  parts  of  the  Bill  will  be 
disagreeable  to  the  Crown,  or  to  the  Lords;  and  that,  if  it  was  sent  up 
alone,  it  would  not  be  agreed  to- -upon  this  account,  and  with  a  view  to 
secure  the  Royal  assent,  or  the  concurrence  of  the  Lords,  to  tack  it  to  a 
Bill  of  Supply  which  the  exigencies  of  the  State  make  necessary- -is  a 
proceeding  highly  dangerous  and  unconstitutional. 
See  3  HATSELL,  supra  note  21,  at  162;  see  also  2  FARRAND,  supra  note  10,  at 
275  (quoting  James  Wilson);  3  HATSELL,  supra  note  21,  at  164-65  (speech  given 
by  Lord  Chancellor  Finch  to  both  houses  on  May  23,  1678)  ("[TJacktng  .  .  . 
takes  away  the  King's  negative  voice  in  a  manner,  and  forces  him  to  take  all  or 
none;  when  sometimes  one  part  of  the  Bill  may  be  as  dangerous  for  the  kingdom, 
as  the  other  is  necessary."). 

FN24.  Although  proponents  of  the  selective  VETO  have  focused  on  the  use  of 
tacking  against  the  executive,  perhaps  the  best  historical  example  for  their 
case  involves  tacking  used  by  one  house  of  the  legislature  to  coerce  the  other. 
Under  the  strict  British  origination  restriction,  which  prohibited  the  House  of 
Lords  from  even  amending  money  bills,  the  House  of  Lords  had  developed  the 
custom  during  the  eighteenth  and  early  nineteenth  centuries  of  neither  debating 

Copr.(C)  West  1994  No  claim  to  orig.  U.S.  Govt,  works. 


243 

87  NWULR  735  PAGE  30 

(CITE  AS:  87  NW.  U.  L.  REV.  735.  *786) 

nor  rejecting  money  bills.  See  THOMAS  TASWELL-LANGMEAD,  ENGLISH  CONSTITUTIONAL 
HISTORY  612  (1946).  In  1860,  the  House  of  Lords'  sudden  decision  to  depart  from 
this  custom  and  reject  a  money  bill  led  to  a  constitutional  crisis. 

In  response,  the  House  of  Commons  admitted  the  House  of  Lords'  right  to 
reject  money  bills,  but  they  asserted  the  power  to  pass  money  bills  in  a  foiv 
that  would  prevent  the  Lords  from  exercising  that  right  too  frequently.  The 
House  of  Commons  therefore  began  the  practice  of  placing  all  revenue  measures 
in  a  single  annual  bill.  See  IVOR  JENNINGS,  PARLIAMENT  289  (1961).  When  the 
House  of  Lords  rejected  the  annual  finance  bill  in  1909,  another  crisis 
resulted.  The  crisis  eventually  led  to  passage  of  the  Parliament  Act  of  1911, 
which  essentially  deprived  the  House  of  Lords  of  the  right  to  reject  money 
bills. 

Although  proponents  of  the  selective  VETO  might  argue  that  the  Presidency  may 
suffer  a  fate  similar  to  that  of  the  House  of  Lords,  the  position  of  the  House 
of  Lords  is  not  analogous  to  the  Presidency.  Unlike  the  House  of  Lords,  the 
PRESIDENT  is  regularly  involved  in  the  development  of  financial  legislation  and 
has  the  unchallenged  right  to  recommend  financial  measures,  suggest  amendments, 
and  disapprove  financial  bills.  Moreover,  while  the  House  of  Lords  is 
undemocratic,  which  Justifies  restrictions  on  its  powers,  the  PRESIDENT  is  not 
only  elected,  but  is  the  only  government  official  elected  by  the  United  States 
as  a  whole. 

FN25.  It  is  debatable  whether  the  framers  would  have  opposed  all  normal 
logrolling,  defined  as  the  addition  of  a  provision  to  secure  legislative 
support  because  of  the  desire  for  that  provision  rather  than  for  its 
contribution  to  a  bill's  integrated  operation.  Identifying  which  bills  are 
passed  because  of  normal  logrolling  is  difficult.  Moreover,  some  use  of 
logrolling  arguably  contributes  to  an  efficient  legislative  process,  without 
unduly  sacrificing  other  values. 

FN26.  The  Constitution  already  includes  a  means  of  Impeding  logrolling.  Publius 
explains  that  undesirable  legislation  is  Impeded  because  there  are  three 
diverse  entities  that  review  bills  before  they  become  law.  "The  oftener  the 
measure  is  brought  under  examination,  the  greater  the  diversity  in  the 
situations  of  those  who  are  to  examine  it,"  the  less  danger  that  undesirable 
legislation  will  be  passed.  THE  FEDERALIST  NO.  73,  at  443  (Alexander  Hamilton). 
To  the  extent  that  the  constitutional  structure  deters  logrolling,  there  is 
less  warrant  for  inferring  other  means  of  doing  so. 

FN27.  That  other  lawmaking  participants  can  upset  the  legislative  package,  of 
course,  reduces  the  incentive  to  form  a  logrolling  coalition. 

FN28.  Of  course,  some  theories  of  interpretation  do  not  insist  that  the  authors 
of  a  law  have  intended  it  to  cover  a  specific  practice.  See,  e.g.,  William  N. 
Eskridge,  Dynamic  Statutory  Interpretation,  135  U.  PA.  L.  REV.  1479  (1987). 

FN29.  See  supra  notes  20-21  and  accompanying  text. 

FN30.  THE  FEDERALIST  NO.  10  (James  Madison).  In  this  way,  representatives  from 
larger  districts  refine  and  enlarge  the  people's  view.  Local  projects  are  most 
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frequently  the  subject  of  logrolling  because  representatives  are  often 
Intensely  motivated  to  secure  benefits  for  their  district  that  representatives 
from  other  districts  would  not  support. 

FN31.  The  coalition  only  "approximates"  a  faction  because  a  faction  was 
understood  to  be  a  group  united  on  a  particular  interest  rather  than  a 
coalition  of  distinct  interests  working  together.  Indeed,  one  of  Madison's 
cures  for  factions  was  to  increase  the  diversity  of  interests  in  the 
electorate.  This  proposed  cure  should  not  be  interpreted  as  suggesting  that 
Madison  would  have  viewed  logrolling  coalitions  as  legitimate.  Madison  viewed 
diversity  as  a  solution  to  faction,  not  because  he  believed  that  anything  a 
diverse  coalition  would  support  would  be  desirable,  as  some  pluralist  theorists 
seem  to  suggest,  but  rather  because  he  assumed  that  diverse  interests  will 
seldom  unite  to  harm  the  republic.  He  states:  "In  the  extended  republic  of  the 
United  States,  and  among  the  great  variety  of  interests,  parties,  and  sects 
which  it  embraces,  a  coalition  of  the  majority  of  the  whole  society  could 
seldom  take  place  on  any  other  principles  than  those  of  justice  and  the  general 
good."  THE  FEDERALIST  NO.  51,  at  325  (James  Madison).  Thus,  it  is  not 
unreasonable  to  conclude  that  Madison  would  have  criticized  extreme  logrolling. 

FN32.  The  origination  clause  provides  that  "All  Bills  for  raising  Revenue  shall 
originate  in  the  House  of  Representatives;  but  the  Senate  may  propose  or  concur 
with  Amendments  as  on  other  Bills."  U.S.  CONST,  art.  I,  s  7,  cl.  1;  see  Cooper, 
supra  note  6,  at  34-36. 

FN33.  See  1  FARRAND,  supra  note  10,  at  233,  545-46  (1966);  2  FARRAND,  supra 
note  10,  at  273,  275. 

FN34.  2  FARRAND,  supra  note  10,  at  263,  273,  276. 

FN35.  1  FARRAND,  supra  note  10,  at  526. 

FN36.  In  recent  years,  reliance  on  legislative  debates  as  a  means  of  discerning 
framers'  intent  has  been  criticized.  See  Jefferson  Powell,  The  Original 
Understanding  of  Original  Intent,  98  HARV.  L.  REV.  885  (1985). 
Significantly,  this  section  does  not  use  the  Convention  debates  to  discover 
intent  but  rather  to  determine  the  meanings  of  words  and  the  interpretation 
placed  on  the  Constitution  by  leading  lawyers.  In  principle,  the  evidence 
discussed  here  would  lose  nothing  if  lawyers  with  equal  reputations  expressed 
it  in  newspapers  or  other  publications  at  the  tine.  It  should  be  noted, 
however,  that  even  if  legislative  history  is  not  used  as  a  source  of  intent,  it 
is  still  appropriate  to  speak  of  framers'  intent,  so  long  as  that  intent  is 
derived  only  from  text,  structure,  and  history. 

FN37.  Indeed,  I  am  not  aware  of  any  commentator  who  has  ever  suggested  that  any 
of  the  origination  clauses  would  prohibit  riders  or  permit  the  Senate  to 
selectively  VETO  a  rider. 

FN38.  Several  commentators  argue  that  the  framers'  generation  was  unaware  of 
significant  tacking.  See,  e.g.,  ROTUNDA,  supra  note  1,  at  211;  Best,  supra  note 
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1,  at  187;  Russell  Ross  &  Fred  Schwengel,  An  Item  VETO  for  the  PRESIDENT?,  12 
PRES.  STUD.  Q.  66  (1982).  This  is  clearly  mistaken.  See  supra  note  18  and 
accompanying  text. 

FII39.  See  supra  note  36.  This  section  does  rely  on  the  Convention  debates,  but 
the  interpretation  of  the  Constitution  It  proposes  holds  independently  of  the 
debates.  See  infra  notes  61-62  and  accompanying  text. 

FN40.  Cf.  Volfson,  supra  note  10,  at  844  (arguing  that  the  framers'  failure  to 
expressly  protect  the  PRESIDENT  from  tacking,  given  that  tacking  had  been  used 
to  coerce  colonial  executives,  indicates  that  they  approved  of  such  tacking 
against  the  PRESIDENT).  But  see  Sidak  &  Smith,  supra  note  1,  at  470  (arguing 
that  the  fact  that  the  colonial  governors  were  subject  to  tacking  but  had  no 
selective  VETO  does  not  suggest  that  the  PRESIDENT  was  also  placed  in  this 
position  because  the  Constitution  adopted  a  strong  executive) . 

FN41.  See  1  FARKAND,  supra  note  10,  at  545-46;  2  FARRAND,  supra  note  10,  at 
275.  The  delegates,  of  course,  were  well  versed  in  British  and  American 
constitutional  history. 

FN42.  See  supra  notes  32-34  and  accompanying  text. 

FN43.  Early  in  the  Convention,  an  origination  clause  was  proposed  providing 
that  "all  bills  for  raising  or  appropriating  money  .  .  .  shall  originate  in  the 
1st  branch  of  the  Legislature,  and  shall  not  be  altered  or  amended  by  the  2d 
branch."  See  1  FARRAND,  supra  note  10,  at  526.  One  of  the  principal  objections 
to  this  clause  was  that  it  would  lead  the  House  to  tack  unrelated  riders  to 
money  bills  in  order  to  coerce  the  approval  of  the  Senate  to  otherwise 
objectionable  provisions.  See  id.  at  545-46;  see  also  2  FARRAND,  supra  note  10, 
at  263.  273,  275. 

FN44.  "(I]n  order  to  obviate  the  inconveniences  urged  agst.  a  restriction  of 
the  Senate  to  a  simple  affirmative  or  negative,"  Edmund  Randolph  proposed  that 
the  clause  be  changed  to  permit  the  Senate  to  amend  money  bills  except  as  to 
"Increase  or  diminish  the  sum."  2  FARRAND,  supra  note  10,  at  263.  Colonel  Hason 
defended  this  new  proposal:  "By  authorizing  amendments  in  the  Senate  it  got  rid 
of  the  objections  that  ...  it  would  introduce  into  the  House  of  Reps,  the 
practice  of  tacking  foreign  matter  to  money  bills."  Id.  at  273.  Hadison 
admitted  that  the  amendment  "in  some  respects  lessened  the  objections  agst.  the 
section  .  ..."  Id.  at  276. 

FN45.  The  first  origination  proposal  made  at  the  beginning  of  the  Convention 
appeared  only  to  restrict  the  Senate  as  to  originating,  not  amending.  Mr. 
Butler  nonetheless  objected  that  the  origination  proposal  would  lead  to 
tacking.  1  FARRAND,  supra  note  10,  at  233.  James  Wilson  also  argued  that  the 
Randolph  proposal,  see  supra  note  44,  which  permitted  some  senatorial 
amendments,  would  lead  to  tacking.  Wilson,  however,  referred  to  an  example  from 
British  history  in  which  the  House  of  Lords  did  not  possess  the  power  to  amend. 
2  FARRAND,  supra  note  10,  at  275.  Significantly,  no  delegate  ever  disputed  that 
the  amending  power  helped  the  Senate  respond  to  tacking  by  the  House  of 
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Representatives . 

FM46.  Delegates  opposed  the  origination  proposal  on  other  grounds  as  well.  Some 
delegates  stated,  for  example,  that  the  origination  proposal  would  lead  to 
disputes  between  the  houses  and  that  It  would  prevent  the  Senate,  the  more  able 
house,  from  drafting  revenue  bills. 

FM47 .  Although  the  Senate's  power  to  amend  Is  limited  to  germane  amendments, 
the  germaneness  standard  has  been  Interpreted  broadly.  See  Infra  note  82. 
Furthermore,  If  the  Senate  Insisted  that  Its  rider  was  germane,  the  House  would 
still  be  forced  either  to  refuse  to  pass  the  bill  or  to  pass  It  with  the  rider, 
and  hope  that  the  rider  would  be  challenged  In  court  and  struck  down  as  not 
germane . 

FN48.  See  3  HATSELL,  supra  note  21,  at  163  (asserting  that  tacking  "tends  to 
provoke  the  other  branches  of  the  legislature,  In  their  turn,  to  depart  from 
those  rules  to  which  the  long  and  established  forms  of  Parliament  have  confined 
them"). 

rN49.  For  an  informative  treatment  of  the  recommendation  clause,  see  J.  Gregory 
Sldak,  The  Recommendation  Clause,  77  GEO.  L.J.  2079  (1989). 

FN50.  Aware  that  the  King  of  England  had  refrained  from  exercising  his  absolute 
VETO,  1  FARRAND,  supra  none  10,  at  99,  the  framers  believed  the  PRESIDENT  might 
be  Intimidated  from  exercising  an  absolute  VETO  against  the  legislature.  THE 
FEDERALIST  NO.  73,  at  445  (Alexander  Hamilton).  Thus,  the  qualified  VETO  was 
thought  to  be  more  useful  to  the  PEIESIDENT  than  an  absolute  VETO. 

FN51.  The  PRESIDENT'S  power  to  have  her  objections  publicly  displayed  to 
Congress  is  similar  to  the  power  to  amend  because  the  PRESIDENT'S  objections 
may  include  proposed  changes  that  would  render  the  bill  acceptable  to  her. 

FN52.  It  might  be  argued  that  the  Senate  could,  even  without  the  power  to 
amend,  propose  an  alternative  bill  to  the  House  in  the  form  of  a  nonbinding 
resolution.  The  House,  however,  could  consider  the  resolution  as  an  Intrusion 
on  Its  prerogative  and  refuse  to  acknowledge  it,  as  lower  houses  did  under  the 
traditional  origination  rule.  See  4  MARK  THOMPSON,  A  CONSTITUTIONAL  HISTORY  OF 
ENGLAND  1642-1801,  at  96  (1938).  The  House's  protest  would  both  deflect 
attention  from  the  content  of  the  resolution  and  be  used  to  brand  the  Senate  as 
responsible  for  failure  to  pass  the  bill.  The  PRESIDENT'S  VETO  message  and 
recommendations,  by  contrast,  are  constitutionally  authorized  and  cannot  be 
minimized  in  this  manner. 

FN53.  Further,  the  PRESIDENT'S  power  to  amend,  unlike  the , Senate ' s ,  is  not 
limited  to  germane  amendments . 

FN54.  While  the  Senate  can  ignore  a  proposed  bill,  the  PRESIDENT  must 
disapprove  a  bill  within  ten  days  of  receiving  it.  This  requirement  focuses 
attention  on  the  PRESIDENT'S  actions,  making  it  more  difficult  for  her  to 
reject  a  bill.  The  PRESIDENT'S  inability  to  disapprove  legislation  by  inaction, 
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however,  will  be  least  laporcant  In  the  cases  when  she  Is  most  pressured  to 
approve  a  bill- -when  the  bill  is  either  a  matter  of  public  attention  or  Is 
time-sensitive,  which  revenue  bills  tend  to  be. 

FN55.  See.  e.g.,  THE  FEDERALIST  NO.  49,  at  316  (James  Madison). 

FN56.  The  PRESIDENT'S  ability,  as  an  individual,  to  secure  public  attention  is 
also  useful. 

FN57.  In  comparing  the  PRESIDENT'S  powers  to  those  of  the  Senate  with  the  power 
to  amend,  there  are  three  powers  to  consider:  initiating,  amending,  and 
rejecting  bills.  The  PRESIDENT'S  powers  are  superior  to  those  of  the  Senate 
with  the  power  to  amend  as  to  initiating  bills,  but  inferior  as  to  rejecting 
and  amending  bills.  The  PRESIDENT'S  powers,  however,  are  far  superior  to  the 
Senate's  as  to  initiating  because  the  Senate  has  no  such  power  at  all,  whereas 
the  PRESIDENT  is  only  somewhat  inferior  to  the  Senate  as  to  rejecting  and 
amending  bills  because  the  PRESIDENT  has  those  powers,  albeit  in  weaker  forms. 
The  PRESIDENT'S  powers  are  clearly  superior  to  those  of  a  Senate  without  the 
power  to  amend.  The  PRESIDENT  has  significantly  greater  powers  than  such  a 
Senate  as  to  initiating  and  amending,  and  only  moderately  inferior  power  as  to 
rejecting  bills. 

FN58.  One  important  reason  why  the  PRESIDENT  has  less  power  to  defend  against 
tacking  than  the  Senate  is  because  of  her  reduced  legislative  powers.  The 
Presidency  was  not  established  as  a  legislative  equal  to  the  House  or  Senate. 
The  reduced  legislative  power  of  the  PRESIDENT  suggests  that  it  would  not  be 
unreasonable  if  the  PRESIDENT  also  had  a  proportionally  reduced  power  to  resist 
riders. 

FN59.  The  origination  clause  arguments  in  this  and  the  previous  section  apply 
most  clearly  to  the  version  of  the  restricted  definition  of  bill  that 
distinguishes  between  financial  and  substantive  bills,  but  the  arguments  also 
apply  to  the  version  that  distinguishes  between  different  subjects.  Tacking  is 
generally  most  coercive  when  a  rider  is  attached  to  time-sensitive  financial 
bills.  If  the  framers  did  not  believe  protection  was  needed  against  tacking  in 
these  circumstances,  then  a  fortiori  it  would  not  be  needed  against  the 
combining  of  substantive  provisions. 

FN60.  This  analysis  suggests  that  the  PRESIDENT  must  take  action,  other  than 
exercising  a  selective  VETO,  to  protect  herself  from  tacking.  The  final  section 
of  this  Article  suggests  one  presidential  strategy  for  combatting  tacking. 

FN61.  See  LEONARD  LABAREE,  ROYAL  GOVERNMENT  IN  AMERICA  296-99  (1930);  see  supra 
note  41;  see  also  infra  notes  115-17. 

FN62.  Other  interpretations  of  the  origination  clause's  purposes  are,  of 
course,  possible.  See  supra  note  46  (noting  that  the  amending  power  would 
expand  the  participation  of  the  Senate,  the  more  able  house,  in  the  drafting  of 
financial  legislation).  Those  other  purposes,  however,  are  not  necessarily 
inconsistent  with  the  interpretation  proposed  here.  To  conclude  that  the 
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amending  power  in  the  origination  clause  did  not  have  the  purpose  proposed 
here,  one  would  have  to  argue  that  the  franiers  intended  the  House  to  have  (or 
were  indifferent  to  the  House  having)  the  power  to  coerce  the  Senate  through 
tacking,  even  though  the  framers  made  tacking  more  difficult  by  adding  the 
amending  power  and  had  established  a  Senate  that,  unlike  traditional  upper 
houses,  conformed  to  republican  principles. 

FN63.  The  residual  presentment  clause  provides: 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate  and 
House  may  be  necessary  (except  on  a  question  of  Adjournment)  shall  be 
presented  to  the  PRESIDENT  of  the  United  States;  and  before  the  Same  shall 
take  Effect,  shall  be  approved  by  him,  or  being  disapproved  by  him,  shall  be 
repassed  by  two  thirds  of  the  Senate  and  House  of  Representatives,  according 
to  the  Rules  and  Limitations  prescribed  in  the  Case  of  a  Bill. 

U.S.  CONST,  art.  I,  s  7,  cl.  3. 

FN64.  This  fear  was  not  hypothetical.  During  the  dispute  between  the  Long 
Parliament  and  Charles  I,  the  Hotise  of  Commons  asserted  the  right  to  pass  laws 
in  the  form  of  "ordinances,"  which  it  claimed  required  the  approval  only  of  one 
house  rather  than  that  of  Lords,  Commons,  and  Crown.  See  LUCE,  supra  note  21, 
at  554.  Similarly,  the  Pennsylvania  legislature  had  avoided  a  requirement  that 
bills  be  printed  before  passage  by  passing  resolves.  Id.  at  555;  see  also  THE 
FEDEIRALIST  NO.  48  (Janes  Madison).  The  colonial  assemblies  also  occasionally 
passed  legislation  as  resolutions  that  were  not  presented  to  the  council,  the 
governor,  or  the  Privy  Council.  See,  e.g.,  J.R.  POLE.  POLITICAL  REPRESENTATION 
IN  ENGLAND  AND  THE  ORIGINS  OF  THE  AMERICAN  REPUBLIC  57  (1966). 

FN55.  Sidak  &  Smith,  supra  note  1,  at  476.  Stephen  Glazier  makes  a  similar 
argument.  See  Glazier,  supra  note  1,  at  10-11. 

FN66.  A  concurrent  resolution  is  "a  means  of  expressing  fact,  principles, 
opinions,  and  purposes  of  the  two  Houses  .  .  .  and  thus  does  not  need  to  be 
presented  to  the  PRESIDENT."  Bowsher  v.  Synar,  478  U.S.  714,  756 
(1986)  (Stevens,  J.,  concurring  in  the  judgment)  (internal  quotations  omitted). 

FN67.  The  expression  of  one  thing  is  the  exclusion  of  the  other.  This 
interpretive  argument  is  particularly  forceful  here  because  the  presentment 
clause  is  one  of  the  longest  clauses  in  the  Constitution,  incorporating 
substantial  details. 

FN68.  The  Convention  easily  could  have  included  a  rule  limiting  bills  to  a 
single  subject,  as  the  state  constitutions  did  in  the  nineteenth  century.  See 
Millard  Ruud,  No  Law  Shall  Embrace  More  Than  One  Subject,  42  MINN.  L.  REV. 
389,  390  (1958)  (describing  and  analyzing  the  state  constitutional  provisions). 

FN69.  One  might  expressly  protect  against  legislation  by  concurrent  resolution, 
but  not  against  tacking  if  the  implicit  protection  already  in  the  Constitution 
against  the  former  were  less  clear  than  the  implicit  protection  against  the 
latter.  The  implicit  protection  against  legislation  by  concurrent  resolution, 
however,  is  much  clearer  than  any  possible  protection  against  tacking.  The 
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requirement  that  all  proposed  legislation  be  presented  to  the  PRESIDENT, 
Independent  of  Its  form.  Is  clearly  Implied  by  the  presentment  clause.  The 
historical  meanings  of  bill,  resolution,  order,  and  vote  suggest  that 
legislation  must  take  the  form  of  bills.  More  fundamentally.  Interpreting  the 
presentment  clause  to  permit  resolutions  to  avoid  presentment  would  clearly 
undermine  the  clause's  protections.  In  contrast,  an  Interpretation  of  the 
presentment  clause  to  adopt  a  restricted  definition  of  bill,  even  If 
permissible,  Is  at  best  only  one  of  several  possible  Interpretations. 

Another  reason  why  the  Convention  might  have  explicitly  provided  against 
legislation  by  concurrent  resolution,  but  not  against  tacking  through  a 
restricted  definition,  was  a  belief  that  the  former  was  more  likely  to  be  used 
than  the  latter.  The  history  available  to  the  Convention,  however,  does  not 
support  this  belief.  Tacking  occurred  In  Britain,  the  states,  and  the  colonies, 
and,  during  some  -periods,  was  practiced  often.  See  Infra  notes  112-22  and 
accompanying  text.  Although  there  Is  no  work  collecting  the  examples  of 
unpresented  legislation,  such  legislation  does  not  appear  to  have  been 
especially  common.  See  generally  LUCE,  supra  note  21,  at  553-58. 

FN70.  If  tacking  was  considered  secondary  in  part  because  the  PRESIDENT  could 
defend  against  It,  this  makes  presentment  even  more  Important  because  the 
PRESIDENT'S  principal  means  of  defense  against  tacking- -her  VETO  and  VETO 
message- -depend  upon  presentment. 

FN71.  See  supra  notes  63-64  and  accompanying  text. 

FN72.  In  accord  with  this  interpretation,  legislation  passed  in  the  form  of 
joint  resolutions  is  constitutional  so  long  as  it  is  presented  to  the 
PRESIDENT.  See  Bowsher  v.  Synar,  478  U.S.  714,  756  (1986)  (Stevens,  J., 
concurring  in  the  judgment) . 

FN73.  Two  of  the  instruments  listed  in  the  residual  presentment  clause- - 
"orders"  and  "resolutions"- -had  historical  meanings  which  did  not  appear  to 
restrict  the  content  of  the  Instrument.  Jefferson's  Manual,  supra  note  21,  at 
21.  The  term  "votes"  apparently  did  not  even  have  a  specific  historical 
meaning,  but  functioned  as  an  all-lnclxxslve  residual  category  to  prevent 
circumvention  of  presentment.  But  cf.  POLE,  supra  note  64,  at  57  (attempt  by 
Massachusetts  House  of  Representatives  to  raise  funds  by  votes). 

FN74.  This  interpretation  has  the  advantage  of  avoiding  the  issue  of  whether 
the  origination  clause  requires  revenue  legislation  in  the  form  of  votes- 
revenue  votes- -to  originate  in  the  House.  There  are  plausible  arguments  on  both 
sides  of  the  issue.  One  might  adopt  the  more  literal  interpretation- -that  the 
origination  clause  only  applies  to  revenue  bills,  not  revenue  votes- -and 
conclude  that  the  House  did  not  need  protection  from  revenue  votes  because  the 
lower  houses  were  the  traditional  source,  not  the  victim,  of  abusive 
legislative  tactics.  Alternatively,  one  might  read  the  origination  clause 
broadly  to  include  revenue  votes. 

FN75.  The  argument  in  this  section  does  not  apply  to  the  restrictive  definition 
that  distinguishes  substantive  from  financial  bills. 
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FS76.    Daniel  H.  Lowensteln,  California  Initiatives  and  the  Single  Subject 
Rule.  30  UCLA  L.  REV.  936.  967  (1983)  ("If  the  court  takes  an 
interventionist  position.  It  will  not  be  able  to  find  neutral  principles  that 
will  determine  the  results  of  specific  cases.  Rather,  the  court  will  be 
substituting  Its  view  of  a  convenient  way  to  categorize  'subjects"  for  that  of 
the  authors  of  the  measure . ) . 

FN77.  The  Constitution's  grant  of  discretion  to  each  house  to  "determine  the 
Rules  of  Its  Proceedings"  Is  a  more  appropriate  source  of  limits  on  bills.  U.S. 
CONST,  art.  I,  s  5,  cl.  2.  Under  this  Interpretation,  each  house  has  control 
over  this  sensitive  decision,  but  not  unlimited  discretion.  The  Constitution's 
expectation  of  "Rules"  of  proceeding  suggests  that  the  houses  should  pass 
general  limitations  on  the  content  of  bills,  which  they  have  done  to  a  modest 
extent.  These  iniles,  however,  are  subject  to  Interpretation  by  each  house  and 
Buiy  be  set  aside  when  each  house  regards  it  as  necessary. 

FN78.  Luce  writes: 

Who  can  travel  surely  through  the  borderland  between  congrulty  and 
Incongruity?  Of  course  the  purpose  is  not  to  prevent  the  incorporation  in  the 
same  statute  of  separate  provisions  germane  to  the  same  general  purpose,  but 
anybody  familiar  with  the  hlstoiry  of  parliamentary  law  knows  the  difficulty 
of  applying  the  word  'germane.'  The  Ohio  courts  have  wisely  escaped  the  issue 
by  holding  the  provision  to  be  directory,  which  puts  the  responsibility  on 
the  Legislature.  There  indeed  it  belongs  and  it  was  a  sorry  day  when  attempt 
began  to  transfer  it  to  the  courts. 

LUCE,  supra  note  21,  at  551;  see  also  Lowenstein,  supra  note  76,  at  942 

(arguing  that  subjects  have  "unlimited  malleability");  Odishaw,  supra  note  11, 

at  242. 

FN79.  Ruud,  supra  note  68,  at  393  (rule  liberally  construed  to  defer  to 
legislature);  Jeffrey  G.  Knowles ,  Note,  Enforcing  the  One-Subject  Rule:  The 
Case  for  a  Subject  VETO,  38  HASTINGS  L.J.  563,  571  (1987)  ("Courts  have 
given  the  word  a  very  broad  construction."). 

FN80.  See  Ruud,  supra  note  68,  at  437,  444  (stating  that  a  general 
appropriations  act  for  the  entire  government  does  not  violate  the  single 
subject  rule,  nor  do  omnibtis  tax  measures). 

FN81.  See  LUCE,  supra  note  21,  at  551;  MODEL  STATE  CONSTITUTION  60 
(1963)  (recommending  that  the  single  subject  rule  be  enforced  exclusively  by 
governor's  VETO  because  courts  have  pursued  a  course  of  "highly  technical 
Invalidations") . 

FN82.  A  comparison  with  the  origination's  clause's  grant  to  the  Senate  "to 
propose  or  concur  with  Amendments  as  on  other  Bills,"  which  has  been 
interpreted  to  permit  only  germane  amendments,  is  enlightening.  The  Convention 
adopted  the  origination  clause  provision,  although  James  Madison  criticized  the 
germaneness  requirement  as  arbitrary,  apparently  because  its  benefits 
outweighed  its  arbitrariness.  2  FARRAND,  supra  note  10,  at  276.  Subsequent 
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judicial  Interpretations  have  recognized  the  arbitrariness  problem  and  have 
rendered  judicial  enforcement  of  the  limitation  largely  Ineffective.  While  some 
decisions  held  the  limitation  to  be  largely  nonjusticiable,  see  Rainey  v. 
United  States,  232  U.S.  310.  317  (1914)  ("it  is  not  for  this  Court  to 
determine  whether  the  amendment  was  or  was  not  outside  the  purposes  of  the 
original  bill"),  other  decisions  have  found  it  justiciable,  but  have 
interpreted  it  to  permit  virtually  any  amendment.  See  United  States  v.  Munoz- 
Flores,  495  U.S   385,  385-96  (1990)  (origination  clause  is  justiciable); 
Flint  V.  Stone  Tracy  Co.,  220  U.S.  107,  142-43  (1922)  (inheritance  tax  in 
revenue  bill  deleted  in  Senate  and  replaced  by  corporation  tax);  Boday  v. 
United  States,  759  F.2d  1472,  1476  (9th  Clr.  1985)  (approving  senatorial 
amendments  even  if  the  amendment  substituted  for  taxt  of  the  original  bill) ; 
Armstrong  v.  United  States,  759  F.2d  1378,  1382  (9th  Clr.  1985)  (subject 
matter  defined  as  "reform  of  the  income  tax  system"). 

FN83.  Although  this  section  concludes  against  the  restricted  definition,  the 
case  for  the  selective  VETO  is  strongest  in  this  section.  The  arguments  for  the 
VETO  are  weaker  in  the  following  two  sections. 

FN84.  While  the  prohibition  clearly  proscribes  placing  distinct  bills  in  a 
single  document,  does  it  also  prevent  a  house  from  circiimventing  the 
prohibition  by  voting  on  bills  that  are  in  separate  documents  together?  There 
is  a  strong  argument  that  such  behavior  would  be  iinconstitutional  (although  the 
sanction  is  unclear) .  While  each  house  apparently  may  vote  on  distinct  bills  as 
a  single  package  under  current  practice,  one  reason  for  this  rule  Is  that  the 
bills  could  have  been  combined  in  a  single  document  anyway,  which  is  not  true 
under  the  prohibition  of  multiple  bill  legislation.  Applying  the  prohibition  to 
prevent  single  votes  over  multiple  bills  better  promotes  two  of  the  three 
purposes  supporting  a  restricted  definition  of  bill  (legislative  deliberation 
and  deterrence  of  logrolling) ,  while  not  affecting  the  third  (protection  of  the 
powers  of  the  lawmaking  participants) .  It  would  also  be  consistent  with  the 
historical  account  that  supports  the  restricted  definition  (but  which  this 
Article  disputes).  See  infra  notes  112-22  and  accompanying  text. 

FN85.  If  the  presentment  clause  governs  each  house's  power  to  pass  bills  and 
send  them  to  the  other  house,  then  the  same  clause  would  govern  both 
presentment  to  the  PRESIDENT  and  presentment  by  one  house  to  the  other,  further 
confirming  that  the  same  rule  applies  in  both  situations. 

FN86.  The  legislative  vesting  clause  provides  that  "[a]ll  legislative  Powers 
herein  granted  shall  be  vested  in  a  Congress  of  the  United  States,  which  shall 
consist  of  a  Senate  and  House  of  Representatives."  U.S.  CONST,  art.  I,  si. 

FN87 .  This  argument  relies  on  the  same  evidence  that  supports  my  argument  that 
a  measure  containing  multiple  subjects  or  both  financial  and  substantive 
provisions  was  historically  considered  a  single  bill.  See  Infra  notes  105-22 
and  accompanying  text.  If  the  independence  of  this  section's  argument  is  to  be 
preserved- -and  of  the  claim  that  even  if  bill  sometimes  had  a  restricted  sense, 
the  selective  VETO  is  still  unconstitutional- -the  reader  should  rely 
exclusively  on  the  succeeding  argviment  in  the  text. 
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FN88.  See  Devlns ,  supra  note  3,  at  396-99  (discussing  the  effect  of  continuing 
resolutions  on  legislative  deliberations). 

FN89.  Other  reasons  to  pass  multiple  bill  measures  include  logrolling,  the 
convenience  of  passing  one  measure  rather  than  several,  the  belief  that 
distinct  subjects  are  related  even  though  the  rule  provides  otherwise,  coercion 
of  other  members  of  the  same  house,  and  a  past  practice  that  treats  distinct 
subjects  together. 

FN90.  While  the  package  approved  by  the  logrolling  coalition  in  one  house  could 
be  changed  if  the  other  house  does  not  accept  the  entire  package,  the  coalition 
may  be  willing  to  accept  that  risk.  Even  if  the  receiving  house  modifies  the 
package,  the  logrolling  may  still  have  an  effect.  Congress  would  have  passed  a 
bill  that  might  not  have  been  enacted  but  for  the  logrolling. 

FN91.  If  the  Constitution  grants  Congress  the  power  to  combine  multiple  bills 
in  a  measure,  that  implies  that  such  combinations  have  a  legitimate  purpose, 
such  as  integrating  provisions  that  a  house  deems  related.  This  is  true, 
despite  the  restricted  definition,  because  the  Constitution  could  have 
prohibited  multiple  bill  measures. 

FN92.  Even  if  the  originating  house  intended  to  pass  a  bill  comprising  a  single 
subject,  it  might  still  discover  that  a  different  bill  was  passed  by  the  other 
lawmaking  parties.  If  the  originating  house  mistakenly  applies  the  single 
subject  rule- -a  distinct  possibility  given  the  arbitrariness  of  that  rule- -it 
might  pass  a  measure  it  believed  to  comprise  a  single  subject,  but  which  the 
other  lawmaking  parties,  backed  by  the  courts,  would  interpret  as  comprising 
multiple  subjects. 

FN93.  A  rule  permitting  the  houses  to  combine  bills  requires  the  resolution  of 
many  significant  constitutional  and  practical  questions.  One  question  involves 
the  extent  to  which  the  houses  could  avoid  ^he  problems  of  a  selective  VETO  by 
enacting  legislative  rules  that  prevent  the  receiving  house  from  passing  and 
presenting  a  different  measure  than  the  first  house  originated.  Although  I  do 
not  fully  address  this  question,  I  believe  two  points  are  most  important. 
First,  there  is  a  strong  argximent  that  such  rules  are  unconstitutional,  even  if 
both  houses  consent,  because  they  undermine  the  check  that  a  selective  VETO 
provides  on  multiple  bill  legislation.  Second,  if  these  legislative  rules  are 
constitutional,  that  provides  another  reason  why  a  prohibition  is  the 
preferable  means  of  addressing  tacking. 

FN9A.  One  advantage  of  the  Implicit  selective  VETO  is  that  it  does  not  require 
reexamination  of  any  past  statutes.  Even  if  the  PRESIDENT  had  an  implicit 
selective  VETO,  previously  enacted  multiple  bill  measures  would  have  been  valid 
because  Congress  had  the  power  to  combine  bills,  which  the  PRESIDENT  then 
approved.  By  contrast,  if  multiple  bill  measures  were  prohibited,  then  any 
enacted  laws  that  contained  multiple  bills  would  be  subject  to  constitutional 
attack. 
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FN95.  See  Sidak  &  Smith,  supra  note  1,  at  442,  445  (referring  to  "presidential 
amending  power");  see  also  Krasnow,  supra  note  1,  at  590  n.45.  Even  though  the 
tern  "revision"  was  not  used  In  the  relevant  clauses  of  the  Constitution,  Sldak 
and  Smith  consider  evidence  as  to  Its  nature  to  be  of  primary  Importance, 
discussing  It  In  the  first  section  of  their  article. 

FN96.  Sldak  &  Smith,  supra  note  1,  at  442-43;  cf.  Cooper,  supra  note  6,  at  43. 
Although  Sldak  and  Smith  argue  that  the  latter  definition- -review  with  a  view 
to  correcting- -"of  course,  goes  beyond  mere  review  or  re - examination, "  Sldak  & 
Smith,  supra  note  1.  at  443  n.21.  It  Is  not  clear  that  this  definition  Implies 
that  the  entity  engaging  In  the  "revision"  must  do  the  correcting.  If  the 
definition  does  not  support  that  Implication,  then  It  Is  consistent  with  the 
nonselective  VETO,  which  Is  accurately  described  as  review  with  a  view  to 
correcting  because  the  PRESIDENT  often  VETOES  a  bill  with  the  Intent  that 
Congress  correct  It.  Even  Interpreting  "revision"  to  Imply  that  the  PRESIDENT 
does  the  correcting,  however,  would  provide  only  weak  support  for  a  selective 
VETO.  Under  a  selective  VETO  the  PRESIDENT  cannot  rewrite  the  measure,  but  Is 
limited  to  accepting  or  rejecting  the  distinct  bills  In  the  measure. 

FN97.  Sldak  and  Smith  Imply  that  other  considerations  beside  context  are 
Important  In  choosing  the  proper  meaning.  See  Sldak  &  Smith,  supra  note  1,  at 
443  ("Blackstone  seems  a  weightier  authority  than  Dr.  Johnson  In  questions  of 
legal  Interpretation.").  Assuming  that  such  considerations  are  relevant,  the 
most  authoritative  source  would  be  the  Constitution  itself,  which  appears  to 
use  "revision"  to  mean  "review"  and  not  "alter"  in  the  imports  and  exports 
clause.  That  clause  provides  that  all  state  laws  imposing  duties  on  imports  or 
exports  to  fund  the  state's  execution  of  its  inspection  laws  "shall  be  subject 
to  the  Revision  and  Controul  of  the  Congress."  U.S.  CONST,  art.  I,  s  10,  cl.  2 
(emphasis  added).  Because  "controul"  enables  Congress  to  alter  the  state  laws, 
"revision"  must  mean  to  review  or,  at  most,  to  review  with  the  purpose  of,  but 
not  the  power  of,  correcting.  Otherwise  "controul"  is  redundant. 

FN98.  The  Massachusetts  Constitution  provides.  In  relevant  part,  that  "[n]o 
bill  .  .  .  shall  become  a  law.  .  .  until  It  shall  have  been  laid  before  the 
governor  for  his  revisal;  and  If  he,  upon  such  revision,  approve  thereof  he 
shall  signify  his  approbation  by  signing  the  same.  But  if  he  have  any  objection 
to  the  passing  of  such  bill,"  he  should  return  it,  with  his  objections  to  the 
legislature.  MASS.  CONST,  of  1780,  pt.  II,  ch.  I,  s  1,  art.  II  (emphasis 
added) .  Interpreting  "revise"  to  mean  "alter"  provides  the  governor  with  the 
power  to  alter  bills,  but  denies  the  legislature  the  opportunity  to  override 
the  altered  bills.  If  the  Governor  simply  disapproves  the  entire  bill,  however, 
the  legislature  may  then  override. 

FN99.  N.Y.  CONST,  of  1777,  art.  III.  Hamilton  also  describes  New  York's  Council 
of  Revision  as  having  a  qualified  negative.  THE  FEDERALIST  NO.  73,  at  446 
(Alexander  Hamilton) . 

FNIOO.  2  FARRAND,  supra  note  10.  at  181. 

FNIOI.  Sidak  and  Smith  also  appeal  to  practice  under  New  York  State's  Council 

Copr.(C)  West  1994  No  claim  to  orig.  U.S.  Govt,  works. 


254 

87  NWULR  735  PAGE  41 

(CITE  AS:  87  NW.  U.  L.  REV.  735,  *786) 
of  Revision.  SlcUk  &  Smith,  supra  note  1,  at  444.  They  state  that  the  New  York 
Constitution  might  have  conferred  on  the  Council  the 'dual  power  to  VETO  a  bill 
or  to  return  It  for  reconsideration  without  formally  vetoing  It.  Even  assuming 
the  Council  had  this  dual  power,  it  reinforces  that  there  was  no  selective  VETO 
because  neither  aspect  of  the  dual  power  was  a  selective  VETO. 

The  Constitution,  however,  did  not  confer  this  informal  power  on  the  Council 
of  Revision.  Sidak  and  Smith's  description  of  the  Council's  power,  id.,  relies 
on  an  article  by  Ronald  Moe  which  appears  to  assert  the  existence  of  that 
power.  See  Ronald  Moe,  The  Founders  and  Their  Experience  with  the  Executive 
VETO.  17  PRES.  STUD.  Q.  413,  419-20  (1987).  Such  an  assertion,  however.  Is 
unsupported.  Moe  merely  cites  two  books,  without  specific  page  references,  and 
neither  book  describes  or  even  mentions  any  Informal  review  procedure,  even 
though  the  Street  book  exhaustively  lists  all  of  the  Council's  formal  VETOES. 
See  ALFRED  B.  STREET,  THE  COUNCIL  OF  REVISION  OF  THE  STATE  OF  NEW  YORK  7  & 
apps.  (1859);  FRANK  W.  PRESCOTT  &  JOSEPH  F.  ZIMMERMAN,  THE  COUNCIL  OF  REVISION 
AND  THE  VETO  OF  LEGISLATION  IN  NEW  YORK  STATE:  1777-1822  (1972).  Moe  does  not 
recall,  at  present,  whether  he  intended  to  suggest  the  Informal  procedure,  but 
states  that  he  relied  upon  Prescott  and  Zimmerman.  Telephone  Interview  with 
Ronald  Moe  (Sept.  9,  1992).  Zimmerman  states  unequivocally  that  the 
Constitution  did  not  provide  for  an  informal  procedure,  and  he  knows  of  no 
documentation  establishing  one  at  the  time.  Telephone  Interview  with  Joseph  F. 
Zimmerman  (Sept.  16,  1992). 

FN102.  THE  FEDERALIST  NO.  51,  at  323  (James  Madison);  THE  FEDERALIST  NO.  66,  at 
402  (Alexander  Hamilton);  THE  FEDERALIST  NO.  69,  at  416-17  (Alexander 
Hamilton);  THE  FEDERALIST  NO.  73,  at  442,  445-46  (Alexander  Hamilton). 

FN103.  See  MADISON'S  NOTES,  supra  note  16,  at  32,  61-66,  79-81,  314,  336-43. 
400,  461-66,  627-29. 

FN104.  Further  evidence  that  the  presentment  clause  was  intended  to  confer  a 
nonselective  VETO  is  that  Its  language  closely  tracks  Blackstone's  description 
of  the  King's  negative,  which  was  also  nonselective.  Blackstone  states:  "The 
cro%m  cannot  begin  of  itself  any  alterations  in  the  present  established  laws; 
but  it  may  approve  or  disapprove  of  the  alterations  suggested  and  consented  to 
by  the  two  houses."  1  WILLIAM  BLACKSTONE,  COMMENTARIES  ON  THE  LAW  OF  ENGLAND 
150  (Facsimile  ed.  1979)  (emphasis  added). 

FN105.  Although  a  large  number  of  materials  were  exfunlned,  I  do  not  claim  that 
the  review  was  exhaustive.  While  evidence  of  use  of  the  restricted  definition 
might'be  found,  the  burden  of  proof,  at  least,  has  shifted. 

FN106.  Johnson's  Dictionary  supports  this  conclusion.  It  defines  bill  as  a  "law 
prefented  to  the  parliament,  not  yet  made  an  act"  and  as  an  "act  of 
parliament."  SAMUEL  JOHNSON,  A  DICTIONARY  OF  THE  ENGLISH  LANGUAGE  (7th  ed. 
1785). 

FN107.  3  HATSELL,  supra  note  21,  at  221-22  (emphasis  added).  Similarly,  the 
Lord  Chancellor  Finch,  in  a  speech  to  the  Houses  of  Commons  and  Lords,  refers 
to  the  "way  of  tacking  together  several  independent  and  incoherent  matters  in 
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one  Bill."  Id.  at  224  n.  +  (emphasis  added).  Hatsell  also  refers  Co  an  incident 
where  "the  Bill  for  appointing  Commiffioners  for  examining  the  value  and 
confiderations  of  grants  made  by  the  Crown  is  referred  to  the  Committee  upon  a 
Bill  for  imposing  duties,  with  an  inftruction  to  make  both  the  faid  Bills  into 
one  Bill."  Id.  at  161  (emphasis  added). 

FN108.  See  NOAH  WEBSTER,  AN  AMERICAN  DICTIONARY  OF  THE  ENGLISH  LANGUAGE 
(1828)  (defining  bill  as  "a  form  or  draft  of  a  law  presented  to  a  legislature 
but  not  enacted");  CONG.  GLOBE,  31st  Cong.,  1st  Sess.  793  (1850)  (proposed 
Senate  resolution  that  the  "committee  tack  no  two  bills  of  different  natures 
together,  nor  join  in  the  same  bill  any  two  or  more  subjects  which  are  in  their 
nature  foreign,  incoherent,  or  incongruous  to  each  other");  2  FARRAND,  supra 
note  10,  at  275  ("The  House  of  Rep.  will  Insert  other  things  in  money  bills."). 
The  Maryland  Constitution  of  1776,  which  prohibited  tacking  on  money  bills, 
also  appears  to  have  used  bill  in  the  unrestricted  sense.  See  MD.  CONST,  of 
1776,  art.  XI  (defining  money  bill  which,  inter  alia,  assesses,  levies,  or 
applies  taxes  for  the  support  of  government;  and  separately  stating  that  the 
lower  house  shall  not  "blend  [other  matter]  with"  a  money  bill).  The  evidence 
collected  here  supports  Eugene  Grossman's  assertion  that  "tb]y  long  usage  and 
plain  meaning,  'Bill'  means  any  singular,  entire  piece  of  legislation  in  the 
form  in  which  it  was  approved  by  the  two  Houses."  See  Gressman,  supra  note  6, 
at  819. 

FN109 .  Part  of  this  case  would  need  to  include  arguments  based  on  the  purpose, 
structure,  and  history  of  the  Constitution,  which  I  argued  above  do  not  support 
a  selective  VETO.  The  remainder  would  be  historical  evidence  of  the  uniformity 
of  the  rule,  which  is  discussed  below. 

FNllO.  Cooper,  supra  note  6,  at  36-43  (no  evidence  of  exercise  of  a  selective 
VETO  in  any  of  the  relevant  periods);  Wolfson,  supra  note  10,  at  840-44  ("Privy 
Council  exercised  no  item  VETO  but  always  either  approved  legislation  in  full 
or  disallowed  in  it  full.");  ELMER  RUSSELL,  THE  REVIEW  OF  AMERICAN  COLONIAL 
LEGISLATION  BY  THE  KING  IN  COUNCIL  43  (1915)  (after  the  Glorious  Revolution,  no 
selective  VETOES  were  exercised  by  the  Privy  Council);  GREENE,  supra  note  10, 
at  122  (colonial  governor  "had  himself  only  a  right  of  VETO  upon  appropriation 
bills  as  a  whole");  LABAREE,  supra  note  61,  at  219  (colonial  governor  only 
"could  accept  or  reject  [bills]  as  they  stood").  Prior  to  the  eighteenth 
century,  the  Privy  Council  exercised  a  few  selective  VETOES,  but  they  were 
exercised  before  constitutional  rules  governing  the  Privy  Council's  role  were 
clearly  established.  See  LABAREE,  supra  note  61,  at  219-22;  Cooper,  supra  note 
6,  at  40;  Wolfson,  supra  note  10.  at  842  n.20. 

Eminent  historian,  Forrest  McDonald,  has  curiously  argued  that  selective 
VETOES  were  exercised  by  the  colonial  governors,  the  Privy  Council,  and  the 
state  governors.  McDonald,  supra  note  1,  at  2.  McDonald's  claims  in  an  earlier 
Wall  Street  Journal  article  on  the  line  item  VETO,  Forrest  McDonald,  Line  Item 
VETO:  Older  Than  Constitution,  WALL  ST.  J.,  Mar.  7.  1988,  at  A16  [hereinafter 
Line  Item  VETO],  have  been  examined  and  rejected.  See  Cooper,  supra  note  6,  at 
35-43.  In  researching  this  Article,  I  have  also  found  no  support  for  the 
assertions  in  either  of  McDonald's  articles. 

Professor  McDonald's  claims  are  difficult  to  evaluate  because  he  uses  the 
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term  'item  VETO'  loosely  to  cover  many  distinct  powers,  such  as  Impoundment  or 
gubernatorial  consents  to  legislative  appointments,  and  he  usually  does  not 
cite  to  specific  sources,  even  when  his  claim  contradicts  conventional 
understanding.  See  McDonald,  supra  note  1,  at  5-7;  Line  Item  VETO,  supra;  see 
also  Cooper,  supra  note  6,  at  41,  42. 

Despite  these  Interpretive  difficulties,  I  reject  his  claim  that  a  selective 
VETO,  as  understood  In  this  Article,  was  traditionally  exercised  for  three 
reasons.  First,  I  have  not  been  able  to  confirm  any  of  Professor  HcDonald's 
assertions  that  a  true  selective  VETO  was  exercised.  Second,  his  assertions 
contradict  the  conclusions  reached  by  other  commentators,  Including  some 
authoritative  commentators  such  as  Greene,  Labaree,  and  Russell.  Third,  several 
of  Professor  McDonald's  claims  can  be  demonstrated  to  be  mistaken  or 
misleading.  Compare  Line  Item  VETO,  supra  (mistakenly  asserting  that  New  York 
Council  of  Revision's  first  VETO  was  selective)  with  Cooper,  supra  note  6,  at 
42  (rejecting  McDonald's  claim  as  to  first  New  York  VETO);  compare  McDonald, 
supra  note  1,  at  2  (mistakenly  asserting  that  "royal  governors  did  not  exercise 
a  VETO  at  all,  except"  as  to  appointments  by  the  legislature)  with  GREENE, 
supra  note  10,  at  122  (governor  had  VETO)  and  LABAREE,  supra  note  61,  at  219 
(same).  See  McDonald,  supra  note  1,  at  7  nn.4-5  (mlsleadlngly  referring  to 
Maryland  constitutional  provision  barring  tacking  to  money  bills  as  a  general 
"requirement  that  a  bill  which  becomes  an  act  must  have  only  one  subject"  and 
mistakenly  stating  that  Ohio,  which  added  an  item  VETO  In  1876,  adopted  it 
before  Civil  War) . 

While  Professor  McDonald's  claims  cannot  be  conclusively  disproved,  in  part 
because  it  is  Impossible  to  prove  a  negative,  further  discussion  of  his 
assertions  must  await  their  presentation  in  appropriate  form.  Unfortunately, 
Professor  McDonald  was  unable,  due  to  time  constraints,  to  clarify  his 
arguments  in  correspondence .  See  Letter  from  Ellen  McDonald  to  the  author  (June 
19,  1992)  (on  file  with  author). 

FNlll.  Forrest  McDonald  asserts  without  citing  specific  authority  that  the 
proprietor  of  Pennsylvania  exercised  a  selective  VETO.  McDonald,  supra  note  1, 
at  2.  Krasnow  also  claims  that  the  Pennsylvania  proprietors  repeatedly 
exercised  an  item  VETO  and,  while  she  cites  specific  authority  for  the  claim, 
the  pages  cited  do  not  even  address  the  VETO.  SHEPHERD,  supra  note  10,  at  41- 
42;  Krasnow,  supra  note  1,  at  586-87  &  nn. 21-22.  I  have  not  discovered  any 
exercises  of  a  selective  VETO  by  the  Pennsylvania  proprietary  governor.  See 
also  GREENE,  supra  note  10,  at  14  ("VETO  by  the  proprietor  was  not  .  .  . 
essentially  different  from  that  by  the  crown  In  the  royal  governments").  In 
several  circumstances,  actions  taken  by  the  proprietors  or  governors  would  not 
have  made  sense  if  they  had  the  right  to  approve  part  of  a  bill.  See  SHEPHERD, 
supra  note  10,  at  455  (governor  forced  to  VETO  resolution  appropriating  his 
salary  because  it  was  attached  to  other  measures  he  was  required  to  VETO);  Id. 
at  453  (governor  "struck  out"  objectionable  parts,  debated  with  assembly,  and 
finally  secured  assembly  passage  of  the  bill  "in  conformity  with  the  governor's 
wishes") . 

It  should  be  noted,  however,  that  the  original  Pennsylvania  charter  granted 
the  proprietor  the  authority  to  pass  laws  with  the  advice  and  consent  of  the 
freemen,  and  therefore  it  would  not  be  surprising  to  discover  that  the 
proprietary  governor  had  greater  legislative  powers  than  other  governors.  See 
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CHARTER  OF  THE  PROVINCE  OF  PENNSYLVANIA- -1681.  reprinted  In  8  WILLIAM  SWINDLER. 
SOURCES  AND  DOCUMENTS  OF  UNITED  STATES  CONSTITUTIONS  243-44  (1979). 
Subsequently,  though,  the  assembly   gained  the  right  to  initiate  and  propose 
amendments,  CHARTER  OF  PRIVILEGES  FOR  PENNSYT.VANIA--1701,  reprinted  in  8 
SWINDLER,  supra,  at  273-74,  and  eventually  the  assembly  asserted  that  the 
governor  did  not  have  the  right  to  propose  amendments  to  money  bills,  which 
suggests  that  the  governor  did  not  have  the  greater  authority  to  selectively 
VETO  such  bills.  See  SHEPHERD,  supra  note  10.  at  446-47,  470. 

Even  if  the  proprietors  did  have  a  selective  VETO,  that  would  still 
constitute  a  weak  precedent  because  there  were  few  proprietary  colonies  in  the 
years  before  the  Revolution  and  the  proprietors'  rights  derived  from  their 
initial  feudal  ownership  of  the  entire  colony.  See  GREENE,  supra  note  10,  at 
39-41;  SHEPHERD,  supra  note  10.  at  440. 

FN112.  Even  If  such  a  rule  existed,  it  would  be  a  weak  basis  for  a  selective 
VETO.  If  a  prohibition  on  measures  containing  multiple  bills  is  the  basis  for  a 
restricted  definition,  then  it  would  appear  to  be  inconsistent  with  permitting 
the  houses  to  combine  multiple  bills.  I  do  no  more  than  mention  this  point  here 
because  this  section  addresses  only  the  historical  evidence  for  the  meaning  of 
bill  rather  than  the  consequences  flowing  from  that  meaning. 

FN113.  That  the  upper  houses  and  executives  objected  to  tacking  does  not 
necessarily  indicate  that  it  was  illegal.  Under  the  British  and  colonial 
governments,  rules  often  existed  as  customs  and  precedents.  Actual  practice  was 
therefore  more  important  than  mere  statements  of  what  the  law. should  be.  When 
the  lower  house  secured  passage  of  a  tacked  bill  into  law,  the  applicable  rule 
clearly  permitted  tacking.  Even  when  the  upper  houses  and  executives  refused  to 
approve  tacked  bills,  however,  the  legality  of  riders  would  depend  on  the  views 
not  only  of  the  upper  houses  and  executives,  but  also  of  the  lower  houses  that 
proposed  the  tacked  bills. 

FN114.  See  3  HATSELL,  supra  note  21.  at  160-61;  4  THOMPSON,  supra  note  52,  at 
204-05;  Wolfson,  supra  note  10,  at  841  (citing  DAVID  OGG,  ENGLAND  IN  THE  REIGNS 
OF  JAMES  II  AND  WILLIAM  III  451-52  (1955)).  Tacking  declined  after  the  early 
eighteenth  century.  While  this  may  have  reflected  a  belief  in  Britain  that  it 
was  inappropriate,  see  ROBERT  SPITZER,  THE  PRESIDENTIAL  VETO  7  (1988).  another 
explanation  is  that  the  King's  influence  over  the  legislature  had  ended  the 
practice.  The  King's  VETO  was  not  exercised  during  the  same  period  in  part 
because  the  King  used  patronage  and  other  means  to  control  legislation  in  the 
Commons.  See  id.  at  6 . 

Significantly,  evidence  suggests  that  the  framers  did  not  perceive  the 
practice  of  tacking  as  having  been  permanently  abandoned.  At  the  Convention, 
two  delegates  cited  the  British  experience  as  reasons  to  fear  tacking.  1 
FARRAND,  supra  note  10,  at  545-46;  2  id.  at  275.  Publlus.  moreover, 
understood  that  the  King's  VETO  had  not  been  exercised  because  of  his  influence 
over  Parliament.  See  THE  FEDERALIST  NO.  69.  at  416-17  (Alexander  Hamilton). 


* 


FN115.  GREENE,  supra  note  10.  at  164  (asserting  that  the  assemblies  engaged  in 
the  "practice,  pursued  In  direct  defiance  of  the  royal  Instructions,  of 
Inserting  Items  entirely  foreign  to  the  main  body  of  the  bill,  of  attaching 
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legislative  riders  to  bills  appropriating  money").  See  OLIVER  DICKERSON, 
AMERICAN  COLONIAL  GOVERNMENT  1696-1765,  at  159-69,  176-77  (1962);  LABAREE, 
supra  note  61,  at  299;  LUCE,  supra  note  21,  at  549-50;  Schroeder,  supra  note  1, 
at  769-70;  Wolfson,  supra  note  10,  at  843  &  n.28. 

FN116.  See  DICKERSON.  supra  note  115,  at  361-62  (asserting  that  through  control 
over  Boney  bills,  assemblies  accomplished  a  'gradual  revolution"  which  left  the 
governors  "reduced  to  little  more  than  figureheads"  and  the  speakers  of  the 
assemblies  with  "almost  the  powers  of  a  local  prime  minister"). 

FN117.  While  these  legislative  practices  violated  the  Privy  Council's 
instructions  to  the  governors,  the  governors  often  approved  legislation  that 
violated  their  instructions,  usually  because  of  revenue  needs.  See  GREENE, 
supra  note  10,  at  163-64;  LABAREE.  supra  note  61,  at  222;  see  also  DICKERSON, 
supra  note  115,  at  159-69  (stating  that  the  Privy  Council  vetoed  only  some  of 
these  violations);  GREENE,  supra  note  10,  at  165  (asserting  that  the 
requirement  that  laws  be  sent  to  Britain  for  review  was  often  evaded) .  Even 
more  than  in  Britain,  instructions  condemning  tacking  cannot  be  taken  as 
stating  the  binding  and  accepted  rule  in  America.  The  instructions  were  often 
violated,  the  assemblies  did  not  consider  them  binding  on  their  actions,  see 
LABAREE.  supra  note  61,  at  33-35;  MAIN,  supra  note  10,  at  16;  1  HERBERT  OSGOOD, 
THE  AMERICAN  COLONIES  IN  THE  EIGHTEENTH  CENTURY  37  (1924),  and  most 
importantly,  the  VETOES  exercised  by  the  governor  and  Privy  Council  were  viewed 
as  abuses  that  violated  the  colonists'  rights  as  British  subjects.  See  THE 
DECLARATION  OF  INDEPENDENCE  para.  3-4  (U.S.  1776);  LABAREE,  supra  note  61,  at 
227. 

FN118.  Eleven  states  adopted  new  constitutions  after  the  Revolution.  Four 
states  prohibited  the  upper  house  from  originating  or  amending  money  bills  (New 
Jersey,  South  Carolina,  Virginia,  and  Maryland),  and  three  permitted 
amendments,  but  not  originations,  by  the  upper  house  (Delaware,  Massachusetts, 
and  New  Hampshire) .  Two  states  imposed  no  special  restriction  on  money  bills 
(North  Carolina  and  New  York) ,  and  two  others  (Pennsylvania  and  Georgia)  had 
only  one  entity  that  made  the  laws. 

FN119.  Because  legislatures  traditionally  had  the  power  to  tack,  they  probably 
retained  the  power  under  the  state  constitutions  unless  specifically 
prohibited.  Indeed,  states  that  acted  to  change  the  traditional  rule  against 
amendments  either  eliminated  the  origination  provision  or  permitted  upper  house 
amendments,  which  suggests  that  these  states  attempted  to  eliminate  the  cause 
of  tacking  but  not  to  prohibit  the  practice.  Further,  while  the  Constitutional 
Convention  discussed  the  practice  under  the  state  origination  clauses,  no  one 
suggested  that  tacking  was  illegal  (except  in  Maryland) . 

Maryland  was  the  one  state  to  prohibit  tacking,  but  it  only  prohibited  the 
tacking  of  substantive  riders  on  money  bills,  and  not  other  forms  such  as 
combining  unrelated  substantive  provisions.  Even  in  Maryland,  the 
extraordinarily  detailed  constitutional  prohibition  was  evaded  based  on 
ambiguities  in  the  definition  of  money  bill.  See  2  FARRAND,  supra  note  10,  at 
280;  MAIN,  supra  note  10,  at  107.  The  insufficiency  of  Maryland's  prohibition 
on  tacking  further  suggests  that  the  Convention  did  not  adopt  a  prohibition  on 
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tacking  but  rather  focused  on  the  lawmaking  participants'  ability  to  resist 

tacking . 

FN120.  In  states  where  tacking  was  possible,  Its  frequency  appeared  to  decline. 
The  upper  house  could  amend  money  bills  In  some  states,  and  even  when  It  could 
not  amend,  there  was  less  need  to  tack  because  both  houses  were  subject  to 
popular  control,  and  the  executive  did  not  have  a  VETO. 

FN121.  MAIN,  supra  note  10,  at  129,  147;  see  also  2  FARRAND,  supra  note  10,  at 
276,  279-80. 

FN122.  A  recent  student  note  argues  that  the  framers  understood  the  terra  bill 
in  the  restricted  sense,  see  Schroeder,  supra  note  1,  but  its  argument  is 
flawed.  Schroeder  misinterprets  the  Constitutional  Convention  and  the  British 
practice.  He  mistakenly  claims  that  tacking  is  "discussed  nowhere"  in  the 
Convention  and  therefore  misses  the  evidence  indicating  that  the  Convention 
adopted  an  unrestricted  definition.  Schroeder  also  argues  that  the  British 
passed  only  small  bills  that  were  restricted  to  a  single  subject,  but  he 
neglects  the  House  of  Commons'  practice  of  tacking  and  its  effect  on  the 
Convention.  Schroeder  also  misstates  British  practice,  especially  as  to 
financial  legislation,  as  "[m]ost  of  the  supplies  granted  each  year  were 
appropriated  by  one  separate  Act."  4  THOMPSON,  supra  note  52,  at  344. 

Schroeder  principally  relies  on  early  congressional  practice  and,  in 
particular,  on  the  bills  introduced  in  the  House  of  Representatives  during  its 
first  four  yaars.  While  the  congressional  practice  is  interesting,  it  does  not 
even  demonstrate  that  the  early  Congresses  believed  that  bill  had  a  restricted 
meaning,  not  to  mention  that  the  practice  is  the  correct  constitutional 
interpretation.  Schroeder  presents  no  evidence  that  anyone  believed  the 
Constitution  adopted  a  restricted  definition  or  the  basis  for  this  belief.  Cf. 
Marsh  v.  Chambers,  463  U.S.  783  (1983)  (careful  consideration  of  a  practice 
Important  to  its  force  as  a  constitutional  construction) . 

The  congressional  practice  might  have  occurred  for  many  other  reasons.  One 
reason  for  the  absence  of  tacking  is  that  PRESIDENT  Washington  vetoed  only  one 
bill  in  this  period  and  therefore  Congress  had  little  need  to  coerce  his 
approval.  See  SPITZER,  supra  note  114,  at  28.  Further,  the  practice  appears 
even  more  restrictive  than  the  standard  for  a  single  subject  that  Schroeder 
advocates,  which  also  suggests  that  the  practice  was  not  followed  on 
constitutional  grounds. 

FN123.  See  infra  note  140. 

FN124.  This  power  has  been  defended.  See  Letter  from  United  States  Attorney 
General  Smith  to  Representative  Peter  W.  Rodino,  Jr.,  reprinted  in 
Constitutionality  of  GAO's  Bid  Protest  Function:  Hearings  Before  a  Subcomm.  of 
the  House  Comm.  on  Government  Operations,  99th  Cong.,  1st  Sess.  432  (1985) 
[hereinafter  Smith  Letter];  Sidak  6i  Smith,  supra  note  1,  at  452-60;  see  also 
Frank  Easterbrook,  Presidential  Review,  40  CASE  W.  RES.  L.  REV.  905,  917 
(1989-1990)  (implying  that  the  power  is  constitutional:  "Anyway,  PRESIDENTS 
often  sign  bills  despite  [constitutional]  objections  to  some  portions  of  them, 
because  the  remainder  is  beneficial  or  even  necessary.")  (footnote  omitted). 
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FN125.  See  L.  Gordon  Crovitz,  PRESIDENT  Bush  Exercises  the  So-Sue-Me  Llne-Itea 
VETO.  WALL  ST.  J.,  Nov.  21.  1990,  at  A15  (PRESIDENT  Bush  exercised  power  as  to 
"41  provisions  in  some  20  bills  that  Congress  passed  this  term.");  17  A 
COMPILATION  OF  THE  MESSAGES  AND  PAPERS  OF  THE  PRESIDENTS  8871-72  (Bureau  of 
National  Literature  ed.)  (Sept.  24.  1920)  (Pres.  Wilson)  (statement  by  State 
Department  announcing  the  PRESIDENT'S  refusal  to  carry  out  one  section  of  the 
Jones  Merchant  Marine  Act) ;  Statement  by  the  PRESIDENT  Upon  Approving  the 
Public  Works  Appropriations  Act.  PUB.  PAPERS  104  (Dec.  31,  1963)  (Pres. 
Johnson) ;  Statement  on  Signing  Department  of  Defense  Appropriations  Act  of 
1976,  12  WEEKLY  COMP.  PRES.  DOC.  172  (Feb.  10.  1976)  (Pres.  Ford);  Statement  on 
Signing  Veterans  Education  and  Employment  Assistance  Act  of  1976,  id.  at  1519 
(Oct.  15,  1976)  (Pres.  Ford);  Statement  on  Signing  Foreign  Assistance 
Appropriations  Act.  id.  at  1104  (July  1,  1976)  (Pres.  Ford);  Statement  on 
Signing  the  War  Powers  Act,  13  WEEKLY  COMP.  PRES.  DOC.  1940-41  (Dec.  28,  1977) 
(Pres.  Carter);  Statement  on  Signing  Department  of  State,  International 
Communication  Agency  and  Board  for  International  Broadcasting  Appropriations 
Act.  15  WEEKLY  COMP.  PRES.  DOC.  1434  (Aug.  15,  1979)  (Pres.  Carter);  Statement 
on  Signing  the  Union  Station  Redevelopment  Act  of  1981,  17  WEEKLY  COMP.  PRES. 
DOC.  1428  (Dec.  29,  1981)  (Pres.  Reagan);  Statement  on  Signing  the  Treasury, 
Postal  Service,  and  General  Government  Appropriations  Act  of  1990.  25  WEEKLY 
COMP.  PRES.  DOC.  1669-70  (Nov.  3.  1989)  (Pres.  Bush);  see  also  Statement  on 
Signing  the  Military  Procurement  Authorization  Act  of  1971.  PUB.  PAPERS  1114 
(Nov.  17.  1971)  (Pres.  Nixon)  (stating  that  one  section  of  the  law  had  no 
"binding  force"  apparently  because  it  infringed  upon  the  PRESIDENT'S  commander- 
in-chief  power);  Robert  H.  Jackson,  A  Presidential  Legal  Opinion,  66  HARV. 
L.  REV.  1353,  1357-58  (1953)  (citing  a  confidential  opinion  of  Pres.  Roosevelt 
that,  although  he  approved  the  Lend-Lease  Act,  he  believed  it  contained  an 
unconstitutional  legislative  VETO,  with  which  he  apparently  did  not  intend  to 
comply) . 

FN126.  While  this  Article  discusses  implications  of  the  power  not  to  enforce, 
it  takes  no  position  on  whether  the  power  actually  exists  under  the 
Constitution. 

FN127.  5  U.S.  (1  Cranch)  137  (1803). 

FN128.  Easterbrook,  supra  note  124,  at  919-22.  Judge  Easterbrook  quotes  a  clear 
statement  by  James  Wilson  that  the  PRESIDENT  may  refuse  to  enforce 
unconstitutional  legislation.  Id.  at  921  (quoting  James  Wilson  at  the 
Pennsylvania  ratifying  convention) . 

FN129.  This  Article  criticizes  only  presidential  approval  of  a  bill  with  the 
intent  of  not  enforcing  a  provision  in  it.  The  Article  takes  no  position  on 
nonenforcement  of  laws  that  exist  because  Congress  overrode  the  PRESIDENT'S 
VETO,  a  prior  PRESIDENT  approved  the  bill,  or  the  existing  PRESIDENT  approved 
the  bill  as  constitutional  but  then  genuinely  changed  his  position. 

FN130.  As  these  four  versions  indicate,  the  refusal  to  enforce  is  more  or  less 
controversial  depending  on  the  circumstances. 
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FNISI.  The  first  two  variants  will  be  referred  to  as  deferential  presidential 
review  because  they  defer  to  the  Judiciary's  Interpretation  of  the 
Constitution.  The  second  two  variants  constitute  Independent  presidential 
review,  because  the  PRESIDENT'S  Interpretation  Is  Independent  of  the  court's. 
Cf.  Paul  Brest,  Congress  as  Constitutional  Decisionmaker  and  Its  Power  to 
Counter  Judicial  Doctrine,  21  GA.  L.  REV.  57,  62  (1986). 

What  justifies  deferential  presidential  review?  If  the  PRESIDENT  has  a 
constitutional  obligation  to  not  enforce  unconstitutional  statutes,  then  vhy 
can  he  enforce  a  statute  that  he  believes  to  be  unconstitutional  but  that  the 
Supreme  Court  has  stated  Is  constitutional?  Deferential  presidential  review 
analogizes  the  PRESIDENT  to  an  Inferior  court  that  must  enforce  a  Supreme  Court 
precedent,  even  If  the  court  disagrees  with  It. 

FN132.  The  power  to  not  enforce  provisions  that  the  PRESIDENT  believes  to  be 
unconstitutional  should  be  distinguished  from  the  power  to  enforce  provisions 
that  he  believes  to  be  constitutional  but  that  the  courts  have  held  to  be 
unconstitutional.  See  Easterbrook,  supra  note  124,  at  911-14.  While  a  PRESIDENT 
who  exercises  presidential  review  must  refuse  to  enforce  all  provisions  he 
holds  to  be  unconstitutional,  he  need  not  enforce  a  provision  that  the  courts 
hold  unconstitutional  but  that  he  believes  to  be  constitutional.  Even  assuming 
the  courts  have  not  enjoined  enforcement,  Congress  probably  Implicitly  confers 
discretion  on  the  PRESIDENT  to  refuse  to  enforce  laws  that  the  courts  hold  to 
be  unconstitutional.  There  Is  a  strong  argument,  moreover,  that  the  PRESIDENT 
need  not  engage  In  a  prosecution  that  he  knows  the  courts  will  Inevitably 
dismiss.  Indeed,  such  prosecutions  raise  due  process  Issues. 

FN133.  Although  Judge  Easterbrook  makes  many  forceful  arguments  for  Independent 
review,  he  does  not  discuss  one  of  the  strongest  arguments  for  deferential 
review:  the  claim  that  the  Anglo-American  legal  system  prior  to  the 
Constitution  accorded  the  judiciary  the  power  to  resolve  Interpretations  of  the 
laws  for  all  the  branches  of  government.  See  1  STORY,  supra  note  19,  at  258 
("judicial  decisions  of  the  highest  tribunal  by  the  known  course  of  the  common 
law,  are  considered,  as  establishing  the  true  construction  of  laws,  which  are 
brought  into  controversy  before  it"  and  "this  conclusive  effect  of  judicial 
adjudications  .  .  .  was  in  the  full  view  of  the  framers  of  the  constitution"); 
10  WILLIAM  HOLDSWORTH,  A  HISTORY  OF  ENGLISH  LAW  645  (1938). 

FN134.  While  the  argument  for  presidential  review  analogizes  the  PRESIDENT  to  a 
court  deciding  a  normal  case,  this  view  analogizes  the  PRESIDENT  to  a  court 
deciding  a  case  that  has  been  committed  to  another  branch.  If  the  Constitution 
precludes  judicial  review  of  Impeachment  trials,  U.S.  CONST,  art.  I,  s  3,  cl. 
6  ("The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments"),  then  the 
Supreme  Court  would  be  forced  to  dismiss  an  appeal  of  a  conviction  even  if  It 
believed  the  conviction  was  unconstitutional.  The  Supreme  Court  is  not  exempt 
from  the  Constitution;  rather,  the  Court  is  simply  assigned  another  job. 

FN135.  While  the  PRESIDENT  often  legitimately  exercises  discretion  in  the 
execution  of  laws,  the  analogy  to  judicial  review  displaces  any  such  discretion 
In  applying  the  Constitution. 
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FN136.  One  might  attempt  to  derive  discretion  as  to  presidential  review  from 
the  PRESIDENT'S  role  under  the  Constitution.  The  argument  would  be  that  the 
Constitution  did  not  make  the  PRESIDENT  a  life  tenured  Judge,  but  rather  a 
political  actor  who  must  respond  to  the  political  environment.  Discretion  is 
thus  necessary  to  avoid  not  enforcing  in  cases  %>hen  it  would  make  the  PRESIDENT 
politically  vulnerable. 

This  argument  is  mistaken.  While  the  PRESIDENT  may  have  both  political  and 
legal  responsibilities,  presidential  review  is  based  on  his  legal  role.  If  the 
political  dimension  of  the  Presidency  is  so  dominant  that  the  analogy  to 
Judicial  review  is  undermined,  the  result  is  not  discretionary  presidential 
review,  but  rather  no  presidential  review.  Furthermore,  if  presidential  review 
was  discretionary,  then  it  would  be  significantly  more  powerful  than  Judicial 
review.  The  PRESIDENT'S  discretion- -either  to  not  enforce  an  unconstitutional 
provision  or  to  enforce  it- -Is  in  essence  the  power  to  ignore  the  law.  It  is 
extremely  unlikely  that  the  Constitution  conferred  a  greater  power  of 
constitutional  review  on  the  PRESIDENT  than  on  life  tenured  Judges,  especially 
given  the  existence  and  importance  of  the  take  care  clause. 

FN137.  See  Smith  Letter,  supra  note  124,  at  434;  Michael  T.  Brady,  Note, 
Executive  Discretion  and  the  Congressional  Defense  of  Statutes,  92  YALE  L.J. 
970,  973  n.7  (1983)  (describing  the  Department  of  Justice  position  that  the 
PRESIDENT  need  not  defend  acts  of  Congress  if  "they  Intrude  on  executive  powers 
or  are  clearly  unconstitutional"). 

FN138.  A  position  that  is  prima  facie  plausible  is  one  that  does  not  appear  to 
be  obviously  mistaken.  This  standard  permits  me  to  discuss  different  views  as 
to  presidential  review  without  taking  a  position  on  which  is  correct.  Although 
I  argue  that  many  different  positions  are  prima  facie  plausible,  that  does  not 
imply  that  each  PRESIDENT  has  the  option  of  choosing  which  of  these  positions 
to  hold. 

FN139.  Another  limited  conception  of  presidential  review  permits  the  PRESIDENT 
to  refuse  to  enforce  when  a  statute  abridges  his  powers  and  nonenforcement  is 
necessary  to  bring  the  Issue  before  the  courts.  See  Smith  Letter,  supra  note 
124,  at  438  (executive  is  not  required  to  'Implement  [  )  indefinitely 
provisions  that  it  believes  trench  on  the  PRESIDENT'S  constitutional 
prerogatives"  where  "the  disputed  provisions  might  well  never  reach  the 
courts").  A  private  citizen  may  violate  a  law  to  test  its  constitutionality  and 
the  PRESIDENT  should  have  the  same  right. 

The  PRESIDENT  and  a  private  citizen  challenging  a  law,  however,  are  not  in 
the  same  position.  While  a  private  citizen  risks  punishment  if  the  court 
disagrees  with  her  interpretation,  a  PRESIDENT  who  refuses  to  enforce  does  not 
believe  that  his  administration  should  be  sanctioned,  by  either  the  Judiciary 
or  congressional  Impeachment,  if  the  other  branches  hold  differing 
constitutional  interpretations.  Rather,  the  PRESIDENT  asserts  executive  power 
to  enforce  the  Constitution  and  a  duty  under  the  take  care  clause.  Therefore, 
this  limited  conception  of  presidential  review  Is  best  Justified  on  the  same 
grounds  as  the  limited  conception  discussed  in  the  text.  The  PRESIDENT'S  need 
for  self -protection  indicates  that  the  Constitution  did  not  intend  laws  that 
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abridge  executive  power  and  are  not  readily  subject  to  judicial  review  to  be 

exclusively  subject  to  judicial  supervision. 

FH140.  Lear  Slegler.  Inc.,  Energy  Prods.  Dlv.  v.  Lehman,  842  F.2d  1102, 
1124  (9th  Clr.),  reh'g  granted,  863  F.2d  693  (9th  Clr.  1988),  withdrawn  In 
part  on  other  grounds,  893  F.2d  205  (9th  Clr.  1989)  ("(T)he  executive  branch 
cannot  bring  a  de  facto  'line  Item  VETO'  Into  existence  by  promulgating  orders 
to  suspend  parts  of  statutes  which  the  PRESIDENT  has  signed  Into  law.");  LOUIS 
FISHER,  CONSTITUTIONAL  CONFLICTS  BETWEEN  CONGRESS  AND  THE  PRESIDENT  157-58 
(1985);  Arthur  S.  Miller,  The  PRESIDENT  and  Faithful  Execution  of  the  Laws, 
40  VAND.  L.  REV.  389,  397  (1987)  ("To  permit  (presidential  nonenforcement  on 
constitutional  grounds]  would  mean,  at  the  very  least,  that  the  PRESIDENT  would 
be  able  to  exercise  an  Informal  line- Item  VETO  over  those  portions  of  statutes 
he  does  not  like.");  Sldak  &  Smith,  supra  note  1,  at  456  (discussing  two 
versions  of  the- power  to  approve  and  not  enforce  as  two  of  the  "four  faces"  of 
the  item  VETO);  see  also  Trlbe-Kurland  Letter,  supra  note  6,  (quoting  with 
approval  language  quoted  above  from  Lear  Slegler);  Easterbrook,  supra  note  124, 
at  917  (rejecting  the  argument,  without  discussing  the  characterization,  that 
"(o]ne  could  say  that  a  PRESIDENT  consents  (to  its  constitutionality]  by 
signing  the  bill,  that  refusal  to  comply  is  a  form  of  line-Item  VETO");  Arthur 
S.  Miller  6i  Jeffrey  H.  Bowman,  Presidential  Attacks  on  the  Constitutionality  of 
Federal  Statutes:  A  New  Separation  of  Powers  Problem,  40  OHIO  ST.  L.J.  51, 
72  (1979). 

While  many  of  the  commentators  recognize  that  there  are  differences  between 
the  power  to  approve  and  not  enforce  and  a  true  selective  VETO,  the 
characterization  Is  nonetheless  misleading  and  sometimes  misleads  them.  See, 
e.g.,  Lear  Slegler,  842  F.2d  at  1124  (power  not  to  enforce  is  more  extensive 
than  line  item  VETO  and  therefore  cannot  be  recognized) . 

FN141.  For  example,  it  Is  possible,  without  incongruity,  to  hold  either  that 
there  is  an  Implicit  selective  VETO  and  no  power  to  refuse  to  enforce  or  that 
there  is  no  implicit  selective  VETO  and  a  power  to  refuse  to  enforce. 

FN142.  My  argximent,  therefore,  does  not  apply  to  a  PRESIDENT  who  holds  that  all 
statutes  must  be  enforced,  irrespective  of  their  constitutionality.  There  is  no 
necessary  Inconsistency  between  that  view  and  any  of  the  following  three 
positions:  the  PRESIDENT  must  VETO  unconstitutional  bills;  the  PRESIDENT  may  do 
so,  but  need  not;  or  the  PRESIDENT  may  not  VETO  on  constitutional  grounds. 

FN143.  THE  FEDERALIST  NO.  73,  at  442-43  (Alexander  Hamilton). 

FN144.  See  infra  note  189. 

FN145.  Put  differently,  when  the  PRESIDENT  states  that  she  has  no  choice  but  to 
refuse  to  enforce  an  unconstitutional  bill,  her  approval  of  that  bill 
contradicts  this  assertion. 

FN146.  Indeed,  the  VETO  is  in  Article  I  of  the  Constitution,  not  Article  II. 
See  U.S.  CONST,  art.  I,  s  7,  cl.  2. 
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FN147.  See  Hickok,  supra  note  20,  at  260-71.  The  following  argument  by  James 
Madison  against  instruction  suggests  he  believed  Congress  had  an  obligation  not 
to  pass  unconstitutional  bills:  "Suppose  [the  voters]  instruct  a 
representative,  by  his  vote,  to  violate  the  Constitution;  is  he  at  liberty  to 
obey  such  instruction?"  Id.  at  270  (quoting  1  ANNALS  OF  CONG.  738  (Joseph  Gales 
ed.,  1789)). 

FN148.  It  might  be  argued  that  a  PRESIDENT  may  legitimately  choose  to  defer  to 
the  legislature.  While  this  may  be  a  permissible  position,  it  is  not  consistent 
for  the  PRESIDENT  to  defer  to  the  legislature's  constitutional  judgments  when 
approving  bills,  but  not  defer  when  enforcing  them. 

FN149.  That  is,  even  if  the  PRESIDENT  is  obliged  to  VETO  an  unconstitutional 
bill,  no  court  may  order  her  to  VETO  the  bill  or  may  declare  the  statute 
invalid  if  she  fails  to  VETO  the  bill.  Such  a  judicial  order  or  declaration 
would  be  no  more  legitimate  than  an  order  to  members  of  Congress  who  had 
formally  stated  a  bill  was  unconstitutional  that  they  must  vote  against  it,  or 
a  declaration  that  a  bill  passed  with  the  votes  of  such  members  is  invalid. 
(While  the  speech  and  debate  clause  prohibits  Issuing  such  an  order  to  members 
of  Congress,  the  order  would  still  be  inappropriate  even  if  the  clause  did  not 
exist.) 

Judicial  intrusion  into  the  reasons  for  presidential  approval  of  a  bill  would 
create  uncertainty  in  the  lawmaking  process  and  express  disrespect  to  a  coequal 
branch.  Cf.  Field  v.  Clark.  143  U.S.  649,  670,  672  (1892)  (courts'  Inquiries 
beyond  attestation  by  legislative  leaders  and  the  PRESIDENT  that  a  bill  was 
enacted  would  be  disrespectful  to  coequal  branches,  create  disruption,  and 
cause  uncertainty  as  to  validity  of  laws);  Mississippi  v.  Johnson,  71  U.S. 
(4  Wall.)  437  (1866).  Leaving  aside  the  court  order  as  obviously  too  intrusive, 
even  a  declaration  would  be  inappropriate.  The  possibility  of  such  a 
declaration  would  inject  significant  uncertainty  into  the  legislative  process 
because  it  would  hold  an  entire  bill  unconstitutional,  not  Just  one  provision 
of  it.  It  would  also  express  disrespect  by  stating  that  a  public  and  formal 
presidential  act,  valid  by  all  appearances,  failed  because  the  PRESIDENT  did 
not  have  a  lawful  intent. 

The  declaration  becomes  even  more  problematic  once  it  is  extended  beyond 
cases  where  the  PRESIDENT  announces  her  belief  that  a  bill  is  unconstitutional 
in  the  signing  statement.  Because  it  is  presidential  approval  of  a  bill  with 
the  intent  not  to  enforce  it  as  unconstitutional  that  is  wrongful,  other 
evidence  besides  an  assertion  in  a  signing  statement  would  be  relevant  to 
establishing  a  wrongful  approval.  Such  evidence  might  include  presidential 
announcements,  some  months  after  approval,  that  a  provision  is 
unconstitutional.  It  might  also  include  evidence  that  the  PRESIDENT  had 
considered  that  type  of  provision  unconstitutional  in  the  past.  Inquiry  into 
such  considerations  would  both  create  uncertainty  as  to  enacted  laws  and 
require  the  courts  to  engage  in  an  intrusive  review  of  presidential 
decisionmaking.  It  is  therefore  preferable  to  conclude  that  courts  may  not 
inquire  into  the  grounds  for  presidential  approval  of  a  bill. 

FN150.  The  appropriate  remedy  for  the  PRESIDENT'S  approval  of  an 
unconstitutional  bill  appears  to  be  political.  If  the  obligation  not  to  approve 
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unconstitutional  bills  was  widely  accepted,  Its  violation  night  be  considered 
l]Bpeachable  as  a  high  crime  and  nlsdemeanor .  If  not  impeachable,  then  violation 
of  the  obligation  might  be  subject  only  to  an  electoral  check,  but  such  an 
obligation  may  still  constitute  law.  See  Lawrence  Sager,  Fair  Measure:  The 
Legal  Status  of  Underenforced  Constitutional  Norms,  91  HARV.  L.  REV.  1212, 
1221  (1978);  see  also  H.L.A.  HART,  THE  CONCEPT  OF  LAW  113  (1961). 

FN151.  This  argument  may  prove  too  much.  If  the  absence  of  a  practical  effect 
Is  sufficient  to  cure  approval  of  an  unconstitutional  bill,  then  It  might  seem 
that  PRESIDENTS  may  execute  unconstitutional  laws  because  the  courts  will 
refuse  to  enforce  them.  While  an  Individual  may  be  burdened  by  the  prosecution 
of  the  unconstitutional  law,  this  could  be  cured  through  a  statute  compensating 
them  for  attorneys  fees  and  other  costs  of  the  prosecution,  including  pain  and 
suffering. 

FN152.  The  differences  are  similar  to  those  between  the  power  not  to  enforce 
and  the  selective  VETO,  except  in  this  Instance  the  VETO  is  nonselective.  Thus, 
the  powers  derive  from  different  constitutional  sources,  are  subject  to 
different  constitutional  checks  (only  the  VETO  may  be  overridden) ,  are  applied 
to  different  entitles  (the  VETO  must  be  applied  to  the  whole  bill),  and  result 
in  a  different  effect  (only  the  VETO  prevents  the  bill  from  becoming  law) . 

FN153.  The  PRESIDENT  will  not  always  be  able  to  predict  which  statutes  might  be 
enforced  by  executive  officers  not  subject  to  her  direction.  For  example. 
Congress  might  modify  the  independent  counsel  statute  or  change  an  executive 
agency  into  an  independent  one.  Further,  an  unexpected  legal  theory  might 
permit  an  Independent  official  to  enforce  a  statute  not  previously  subject  to 
his  jurisdiction,  which  may  have  occurred  In  Independent  Counsel  Walsh's  Iran- 
Contra  prosecutions . 

FN154.  In  addition,  an  unconstitutional  provision  subject  exclusively  to 
presidential  enforcement  might  be  used  by  the  courts  to  Interpret  other  laws 
that  are  not  subject  to  presidential  enforcement. 

FN155.  The  PRESIDENT  should  also  VETO  bills  where  there  is  a  risk  that  courts 
will  review  and  reverse  her  decision  that  the  law  is  unconstitutional,  and 
order  her  to  treat  the  statute  as  constitutional.  If  the  statute  imposes 
nondiscretlonary  duties,  the  court  will  order  that  they  be  performed;  if  it 
imposes  discretionary  duties,  the  court  will  order  the  executive  to  exercise 
its  discretion  while  assuming  the  statute  is  constitutional.  Under  Independent 
presidential  review,  such  judicial  supervision  creates  a  risk  that  the 
PRESIDENT  will  be  required  to  enforce  a  statute  she  believes  to  be 
unconstitutional.  Under  deferential  judicial  review,  judicial  supervision  will 
create  a  problem  only  in  more  limited  circumstances.  For  example,  a  PRESIDENT 
may  want  to  defer  only  to  the  Supreme  Court,  but  may  be  supervised  by  inferior 
courts . 

FN156.  The  successor  PRESIDENT,  however,  may  not  believe  that  the  statute  is 
constitutional,  but  may  believe  that  nonenforcement  Is  inappropriate. 
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FII157.  One  reason  the  possibility  of  interbranch  persuasion  is  Important  is 
that  the  branches  may  act  on  their  constitutional  Judgments  In  the  Judicial 
appointment  process. 

FN158.  The  importance  of  requiring  PRESIDENTS  to  VETO  unconstitutional  bills  is 
Illustrated  by  the  history  of  the  legislative  VETO.  Although  virtually  every 
PRESIDENT  believed  the  legislative  VETO  to  be  unconstitutional,  they  regularly 
approved  bills  that  contained  legislative  VETOES.  By  1975,  over  295  VETO 
provisions  had  been  Inserted  into  196  different  statutes.  See  James  Abourezk, 
The  Congressional  VETO:  A  Contemporary  Response  to  Executive  Encroachment  on 
Legislative  Prerogatives,  52  IND.  L.  REV.  323,  324  (1977).  Although 
PRESIDENTS  often  approved  bills  containing  legislative  VETO  provisions  with  the 
intent  of  not  enforcing  those  provisions,  see  supra  note  125,  there  seems 
little  doubt  that  legislative  VETOES  were  exercised  and  given  effect,  as  was 
true  in  Chadha.  See  INS  v.  Chadha,  462  U.S.  919  (1983). 

Thus,  the  legislative  VETO  existed  widely  for  nearly  half  a  century,  even 
though  the  PRESIDENTS  of  this  period  believed  it  to  be  unconstitutional.  Such 
presidential  toleration  of  an  unconstitutional  provision  could  only  breed 
cynicism  as  to  both  the  Presidency  and  the  Constitution.  The  practice  of 
approving  legislative  VETOES  also  changed  the  political  environment  in  ways 
that  survive  Chadha,  such  as  habituating  us  to  the  broader  delegations  that 
Congress  initially  accepted  only  if  it  retained  a  VETO.  Finally,  the  practice 
of  approving  legislative  VETOES  placed  greater  responsibility  on  the  courts, 
which  were  required  to  take  the  extreme  act  of  striking  down  provisions  in 
literally  hundreds  of  statutes. 

FN159.  See  Rescue  Army  v.  Municipal  Court  of  Los  Angeles,  331  U.S.  549 
(1947);  Ashwander  v.  Tennessee  Valley  Auth. ,  297  U.S.  288,  340-56 
(1933)  (Brandels,  J.,  concurring). 

FN160.  Smith  Letter,  supra  note  124,  at  434;  Easterbrook,  supra  note  124,  at 
917  n.38  (citing  Jackson,  supra  note  125);  Jackson,  supra  note  125,  at  1354-56; 
Sldak  &  Smith,  supra  note  1,  at  452-60;  cf.  Statement  of  PRESIDENT  Reagan  on 
Signing  the  Independent  Counsel  Reauthorization  Act  of  1987,  23  WEEKLY  COUP. 
PRES.  DOC.  1526  (Dec.  15.  1987)  ("In  order  to  ensure  that  public  confidence  not 
be  eroded  while  the  courts  are  [deciding  the  constitutional  issue],  I  am  taking 
the  extraordinary  step  of  signing  this  bill  despite  my  very  strong  doubts  about 
its  constitutionality."). 

FN161.  Possible  exceptions  to  this  obligation  are  those  that  might  justify 
violating  the  law.  See  Special  Session  Message  to  Congress  (July  4,  1861),  in  6 
A  COMPILATION  OF  THE  MESSAGES  AND  PAPERS  OF  THE  PRESIDENTS  1789-1897,  at  25 
(James  D.  Richardson  ed. ,  1897)  (statement  of  PRESIDENT  Lincoln  justifying 
violation  of  habeas  corpus  clause  to  prevent  widespread  violation  of  the  law) ; 
WAYNE  LAFAVE  &  AUSTIN  SCOTT,  JR.,  CRIMINAL  LAW  441-49  (2d  ed.  1986)  (discussing 
necessity  defense) . 

FN162.  This  section  does  not  attempt  to  conclusively  resolve  the  pardon  power 
issue  raised  here,  which  would  require  extensive  discussion.  Rather,  it 
attempts  to  highlight  the  main  considerations  and  to  discuss  possible 
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resolutions. 

FN163.  The  pardon  clause  provides  that  the  PRESIDENT  "shall  have  Power  to  grant 
Reprieves  and  Pardons  for  Offenses  against  the  United  States ,  except  In  Cases 
of  Impeachment."  U.S.  CONST,  art.  II,  s  2,  cl.  1. 

FN164.  The  pardon  power  extends  not  only  to  persons  who  have  been  convicted  of 
crimes  but  also  to  persons  who  have  committed  crimes  but  have  not  yet  been 
prosecuted.  Daniel  T.  Kobil,  The  Quality  of  Mercy  Strained:  Wrestling  the 
Pardoning  Power  from  the  King,  69  TEX.  L.  REV.  569,  591-94  (1991).  The  power 
does  not  extend  to  the  commission  of  future  crimes.  See  LAURENCE  TRIBE, 
AMERICAN  CONSTITUTIONAL  LAW  256  n.lO  (1988). 

FN165.  Even  if  the  PRESIDENT  does  choose  to  review  a  conviction,  he  may,  upon 
examining  it,  determine  that  it  does  not  warrant  review  and  refuse  to  grant  the 
pardon  on  those  grounds.  Cf.  ROBERT  L.  STERN  ET  AL. ,  SUPREME  COURT  PRACTICE 
263,  275  (6th  ed.  1986)  (noting  that  the  Supreme  Court  will  dismiss  a  writ  of 
certiorari  as  improvidently  granted  after  briefing,  oral  argviment,  and  even  in 
a  final  opinion) . 

FN166.  Regulations  require  that  an  application  for  a  presidential  pardon  not  be 
made  until  five  years  after  release  from  confinement  for  most  crimes,  and  seven 
years  after  release  for  serious  crimes.  28  C.F.R.  s  1.2  (1992).  Applications 
for  commutation  of  an  ongoing  punishment  are  permitted  "only  if  no  other  form 
of  relief  is  available  ...  or  if  unusiial  circumstances  exist,  such  as 
critical  Illness,  severity  of  sentence,  ineligibility  for  parole,  or 
merltorioxis  service  rendered  by  the  petitioner."  28  C.F.R.  s  1.3  (1992). 

FN167.  Cf.  Darr  v.  Burford,  339  U.S.  200,  226  (1950)  (Frankfurter,  J., 
dissenting)  (denial  of  writ  of  certiorari  means  nothing  more  than  that  "this 
Court  has  refused  to  take  the  case");  United  States  v.  Carver,  260  U.S.  482, 
490  (1923)  ("The  denial  of  a  writ  of  certiorari  imports  no  expression  of 
opinion  upon  the  merits  of  the  case,  as  the  bar  has  been  told  many  times."); 
STERN,  supra  note  165,  at  269-70  6.  n.53. 

FN168.  The  Constitution  does  state  that  a  bill  will  become  law  If  the  PRESIDENT 
does  not  approve  or  return  it  within  ten  days.  It  might  be  argued  that  this 
nonreturn  provision  was  intended  to  be  substantive  and  to  enable  the  PRESIDENT 
to  permit  bills  to  become  law  without  affirming  their  constitutionality.  A 
better  reading  of  the  provision,  however,  is  that  it  merely  clarifies- -in  a 
clause  designed  to  promote  certainty  in  the  lawmaking  process- -that  the 
PRESIDENT  cannot  prevent  a  bill  from  becoming  law  by  not  returning  it.  If  the 
Constitution  does  Impose  a  requirement  on  the  PRESIDENT  to  disapprove 
unconstitutional  bills,  that  requirement  would  be  undermined  by  Interpreting 
the  nonreturn  provision  to  absolve  the  PRESIDENT  of  responsibility  for  the 
bills  he  permits  to  become  law. 

The  structure  of  the  presentment  clause  supports  the  interpretation  I 
propose.  If  the  nonreturn  procedure  was  Intended  to  be  substantive,  then  it 
would  have  been  placed  at  the  beginning  of  the  clause  with  the  language 
describing  the  PRESIDENT'S  two  alternatives  of  approval  and  return.  Instead, 
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the  procedure  Is  added  at  cbe  cla-ise's  end,  almost  as  an  afterthought,  m  a 
sentence  that  addresses  departures  from  the  regular  lavnnak'.ng  procedures.  The 
nonreturn  should  be  Interpreted  In  accord  with  Its  neighbor,,  the  pocket  VETO, 
which  clarifies  the  consequences  of  presentment  when  Congress  Is  adjourned  and 
was  not  Intended  to  enhance  the  PRESIDENT'S  authority  by  conferring  an  absolute 
VETO. 

Finally,  the  substance  of  the  PRESIDENT'S  actions  are  the  sane  If  he  approves 
or  simply  does  not  return  the  bill,  which  the  presentment  clause  confirms  by 
stating  that  a  bill  not  returned  "shall  be  a  Law,  In  like  Manner  as  If  he  had 
signed  It."  While  PRESIDENTS  have  refused  to  sign  bills  to  Indicate  their 
displeasure  with  them,  these  actions  are  symbolic  rather  than  substantive. 

FN169.  Indeed,  the  presentment  of  bills  that  are  so  large  that  the  PRESIDENT 
cannot  review  them  In  ten  days  has  been  criticized. 

FN170.  While  PRESIDENTS  have,  of  course,  approved  bills  that  contained 
unconstitutional  provisions,  that  PRESIDENTS  felt  the  need  to  announce  that 
they  would  not  enforce  these  provisions  suggests  that  they  believed  their 
approval  would  otherwise  be  taken  as  an  affirmance  of  the  bills' 
constitutionality. 

FN171.  The  relative  import  of  the  active-passive  distinction  Is  controversial. 
The  distinction  may  have  been  less  controversial  when  the  Constitution  was 
enacted. 

FN172.  While  a  recommendation  affirms  the  constitutionality  of  a  measure,  a 
decision  not  to  recommend  repeal  does  not,  in  part  because  it  would  be 
difficult  and  arguably  inappropriate  for  the  PRESIDENT  to  review  all  laws. 

FN173.  The  language  of  the  Constitution  provides  some  support  for  this 
application  of  the  activepassive  distinction.  It  is  plausible  to  argue  that  the 
Constitution's  conferral  of  the  "power"  to  grant  pardons  gives  the  PRESIDENT 
the  choice  to  issue  a  pardon.  When  the  Constitution  clearly  obligates  the 
PRESIDENT  to  take  action,  it  often  imposes  a  specific  duty  on  the  PRESIDENT. 
Thus,  the  PRESIDENT'S  duty  to  take  care  that  the  laws  be  faithfully  executed 
makes  clear  that  the  PRESIDENT  may  not  simply  ignore  a  wrongdoer,  but  must 
prosecute  (subject  to  legitimate  considerations  of  prosecutorial  discretion). 
Similarly,  the  presentment  clause  does  not  merely  confer  the  VETO  power  on  the 
PRESIDENT,  but  rather  Instructs  him  to  approve  or  return  every  bill  that  Is 
presented. 

FN174.  See  4  WILLIAM  BLACKSTONE,  COMMENTARIES  ON  THE  LAWS  OF  ENGLAND  390 
(1769);  4  JONATHAN  ELLIOT,  supra  note  16,  at  110  (James  Iredell)  ("It  is 
Impossible  for  any  general  law  to  foresee  and  provide  for_all  possible  cases 
that  may  arise;  and  therefore  an  Inflexible  adherence  to  it,  in  every  Instance, 
might  frequently  be  the  cause  of  very  great  injustice.");  THE  FEDERALIST  NO. 
74,  at  447-48  (Alexander  Hamilton);  2  JAMES  WILSON,  LECTURES  ON  LAW  442  (1791). 

FN175.  Does  the  PRESIDENT'S  VETO  obligation  extend  not  only  to  facially 
unconstitutional  bills  but  also  to  bills  that  would  be  unconstitutional  in  only 
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a  few  applications?  The  PRESIDENT  should  return  statutes  that  he  Interprets  to 
be  Intended  to  apply  unconstitutionally  In  at  least  one  Instance  (where  this 
Interpretation  Is  reached  after  applying  the  canon  requiring  statutes ,  If 
possible,  to  be  Interpreted  to  be  constitutional).  These  statutes  do  not  differ 
In  kind  from  statutes  that  contain  many  provisions,  only  one  of  which  Is 
unconstitutional,  because  the  former  could  always  be  redrafted  to  make  the 
unconstitutional  application  a  distinct  provision. 

A  more  difficult  case,  which  Is  not  resolved  here.  Is  raised  by  statutes  that 
permit  but  do  not  require  the  executive  to  avoid  applying  the  statute  In  the 
unconstitutional  application. 

FN176.  A  practice  of  presidential  legal  opinions  would  also  be  appropriate  for 
PRESIDENTS  who  believe  that  they  may  not  refuse  to  enforce  laws  but  are  obliged 
to  VETO  unconstitutional  bills.  Such  a  PRESIDENT  would  Issue  opinions  to 
justify  her  approvals  and  VETOES  of  bills  presented  to  her. 

FN177.  A  practice  of  presidential  legal  opinions  would  differ  from  that  of 
judicial  legal  opinions  because  judicial  decisions  arise  In  specific  cases 
challenging  specific  provisions  whereas  presidential  review,  especially  as  to 
presented  bills,  often  involves  entire  statutes.  Opinions  approving  bills  might 
therefore  distinguish  between  controversial,  novel,  and  significant  issues  and 
more  mundane  ones.  In  the  latter  case,  the  opinions  might  approve  large 
portions  of  the  bill  in  the  superficial  fashion  used  in  per  curiam  judicial 
decisions.  The  more  significant  issues  would  receive  longer,  more  rigorous 
treatment . 

Actions  enforcing  existing  statutes,  however,  might  typically  receive  less 
attention.  PRESIDENTS  could  not  review  the  corpus  of  laws  that  they  inherit 
and,  over  time,  much  of  the  law  would  have  been  reviewed  by  a  PRESIDENT  when  it 
was  approved.  Instead  of  issuing  opinions  when  enforcing  statutes,  PRESIDENTS 
could  review  existing  statutes  whenever  presidential  review  of  bills  indicated 
that  existing  statutes  might  be  unconstitutional.  Thus,  an  opinion  would  be 
issued  as  to  an  existing  statute  whenever  doctrine  raised  questions  requiring 
the  PRESIDENT  to  explain  or  distinguish  it. 

FU178.  One  motivation  to  restrict  the  nonjusticiabillty  doctrine  is  the  fear 
that  nonjusticiabillty  leads  to  lawlessness.  Presidential  legal  opinions  would 
provide  legal  standards  without  judicial  decisions. 

FN179.  The  legislature  announces  what  conduct  is  illegal,  and  the  executive  and 
Judiciary  conclude  that  the  defendant  engaged  in  that  conduct. 

FN180.  While  many  will,  no  doubt,  look  disfavorably  on  a  weakening  of  the  force 
of  judicial  Interpretations,  their  disagreement  is  primarily  with  independent 
presidential  review,  not  presidential  legal  opinions. 

FN181.  An  independent  presidential  jurisprudence  might  accomplish  these  ends 
not  merely  by  attacking  judicial  doctrine,  but  also  through  cooperation  in  a 
process  of  cross  fertilization  between  presidential  and  judicial  decisions. 

FN182.  Congress  would  know  that  the  PRESIDENT  would  return  any  bill  containing 
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provisions  she  previously  held  to  be  tinconstltutlonal. 

Fin.83.  The  precedents  would  be  nost  important  where  judicial  precedents  either 
did  not  exist  or  were  not  binding- -in  nonjusticiable  areas  under  deferential 
review  and  in  all  areas  tinder  Independent  review. 

FK184.  Even  If  the  executive  branch  does  not  write  and  issue  opinions  on  all 
constitutional  issues,  the  Justice  Department's  former  practice  of  formally 
publishing  important  legal  opinions  is  better  than  nothing.  In  the  past,  the 
Justice  Department  published  selected  opinions  by  the  Attorney  General,  and  in 
more  recent  years  by  the  Office  of  Legal  Counsel;  see  1  Op.  Off.  Legal  Counsel 
V  (1980),  but  no  opinions  were  published  between  1982  and  1993.  While  many 
Office  of  Legal  Counsel  opinions  are  now  being  published,  a  ten-year  delay 
substantially  reduces  the  value  of  the  publication. 

FV18S.  Critics  view  presidential  review  as  a  presidential  assertion  of  royal 
power.  See,  e.g..  Miller,  supra  note  140,  at  391,  397  (presidential  review 
would  give  the  United  States  "a  king  for  PRESIDENT"). 

FN186.  Although  critics  may  still  fear  presidential  legal  authority,  Congress 
could  check  this  authority  by  issuing  its  own  legal  opinions.  Upon  passing  a 
bill  that  it  believed  the  PRESIDENT  might  hold  unconstitutional,  Congress  could 
issue  a  legal  opinion  defending  its  constitutionality.  The  opinion  might 
persuade  the  PRESIDENT,  but  even  if  not,  it  would  at  least  force  the  PRESIDENT 
to  respond.  To  enhance  the  credibility  of  its  opinions  and  to  be  prepared  for 
unanticipated  presidential  decisions,  Congress  could  issue  opinions  with  all 
bills.  Commentators  who  emphasize  Congress's  obligation  to  assess  the 
constitutionality  of  legislation  it  passes  have  decried  Congress's  regular 
disregard  of  this  obligation.  See  Brest,  supra  note  131,  at  59,  61,  62,  65. 
Ironically,  presidential  legal  opinions  might  be  just  the  impetus  Congress 
needs  to  take  its  own  obligations  seriously.  The  result  may  be  enhanced 
constitutional  dialogue  between  the  branches  and  a  more  robust 
constitutionalism. 

FN187.  The  practice  also  has  other  effects  on  Congress.  First,  it  provides 
Congress  with  an  incentive  to  pass  smaller  bills  because  they  are  less  likely 
to  contain  an  unconstitutional  provision  requiring  a  VETO.  Second,  while 
Congress  presently  has  an  incentive  to  pass  bills  immediately  before  going  out 
of  session,  to  make  it  more  difficult  for  the  PRESIDENT  to  disapprove  them,  the 
practice  of  presidential  legal  opinions  provides  Congress  with  an  incentive  to 
avoid  this  tactic.  When  the  PRESIDENT  VETOES  the  bill,  Congress  will  be  unable 
to  override  or  modify  it  if  Congress  is  out  of  session. 

FN188.  The  Privy  Council,  with  the  assistance  of  the  Board,  of  Trade,  would 
regularly  refer  colonial  legislation  to  a  legal  officer  who  would  review  it  for 
legality  and  render  his  opinion  in  writing.  See  RUSSELL,  supra  note  110,  at  59- 
69.  In  reviewing  laws,  the  Board  of  Trade  sometimes  adopted  judicial 
procedures,  permitting  Interested  persons  to  submit  briefs  or  argue  at  a  formal 
hearing.  DICKERSON,  supra  note  115,  at  271  ("[i]t  is  no  exaggeration  to  say 
that  our  own  Supreme  Court  declares  state  laws  unconstitutional  with  even  less 
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ceremony  than  the  Board  used  In  disallowing  colonial  acts");  RUSSELL,  supra 
note  110,  at  51-53,  227  (Privy  Council's  review  of  legislation  followed  many  of 
the  judicial  forms  and  was  a  significant  "precedent  and  preparation  for 
Judicial  review."). 

The  New  York  Council  of  Revision,  which  consisted  of  judges  of  the  Supreme 
Court,  the  Chancellor,  and  the  Governor,  typically  assigned  one  of  the  judicial 
members  to  write  an  opinion  explaining  the  grounds  of  its  disapproval.  See  1 
FRANK  PRESCOrr  &  JOSEPH  ZIMMERMAN,  THE  POLITICS  OF  THE  VETO  OF  LEGISLATION  IN 
NEW  YORK  STATE  2-3,  5  (1980)  (noting  that  "in  its  operations  the  Council  of 
Revision  closely  resembled  a  high  appellate  court");  id.  at  21  (Council  of 
Revision  was  "an  Americanization  of  the  King's  Privy  Council"). 

While  a  council  of  revision  was  considered  and  rejected  at  the  Philadelphia 
Convention,  the  reason  was  not  that  it  was  inappropriate  for  the  executive  to 
behave  in  a  Judicial  manner.  See  2  FAR.vAND,  supra  note  10,  at  73-80. 

FN189.  George  Washington's  first  VETO  was  on  constitutional  grounds,  and  he 
approved  the  bill  establishing  the  first  Bank  of  the  United  States  only  after 
receiving  constitutional  opinions  from  his  cabinet.  See  SPITZER,  supra  note 
114,  at  27-28.  One  commentator  writes:  "Down  through  Jackson's  administration 
twenty-one  bills  were  vetoed,  and  only  five  or  six  were  based  upon  other  than 
constitutional  grounds.  Some  of  them,  as,  for  example,  Madison's  last  VETO  and 
Monroe's  Cumberland  Road  VETO,  were  not  so  much  VETOES  of  measures  as  general 
expositions  of  the  Constitution."  EDWARD  C.  MASON,  THE  VETO  POWER  129  (1891); 
see  also  SPITZER,  supra  note  114,  at  34  ("(A]ll  twelve  of  Jackson's  VETOES 
contained  constitutional  Justifications."). 

FN190.  Significantly,  the  Constitution  probably  does  not  require  Judicial  legal 
opinions  either.  Moreover,  the  Constitution's  only  references  to  written 
opinions  involve  opinions  by  the  executive  branch.  See  U.S.  CONST,  art.  I,  s  7, 
cl.  2  (If  the  PRESIDENT  disapproves  a  bill  presented  to  him,  "he  shall  return 
it,  with  his  Objections  to  that  House  in  which  it  shall  have  originated,  who 
shall  enter  the  Objections  at  large  on  their  Journal.");  id.  art.  II,  s  2,  cl. 
1  (the  PRESIDENT  "may  require  the  Opinion  in  writing,  of  the  principal  Officer 
in  each  of  the  executive  Departments,  upon  any  subject  relating  to  the  Duties 
of  their  respective  Offices"). 

FN191.  The  practice  appears  to  be  an  example  of  an  institution  that  the 
Constitution  does  not  require,  but  permits,  and  which  would  improve  its 
operation.  In  this  way,  it  resembles  the  Institution  of  political  parties, 
except  that  the  framers  did  not  expect  political  parties  to  form,  and  it  is 
disputable  whether  they  are  an  improvement. 

FN192.  In  this  respect,  the  practice  takes  the  power  to  amend  bills- -viewed  by 
the  Convention  as  a  means  of  deterring  tacking  because  it  reduced  the  Senate's 
responsibility- -one  step  further.  The  publicly  acknowledged  requirement  that  a 
bill  be  disapproved  reduces  that  responsibility  even  more. 

FN193.  Indeed,  PRESIDENTS  would  be  subject  to  an  informal  sanction  for  failing 
to  follow  the  tradition  and  to  VETO  the  bill. 
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FN194.  If  Congress  presented  a  bill  Co  the  PRESIDENT  with  less  than  one  month 
before  spending  authority  terminated,  the  PRESIDENT  would  be  obligated  to 
insist  that  temporary  spending  authority  was  enacted  to  permit  a  full  month  for 
review . 

FN19S.  A  single  subject  rule  might  also  be  adopted,  but  its  arbitrariness  would 
introduce  significant  discretion  into  the  decision  whether  to  VETO  and  thus 
strain  the  practice. 

FN196.  The  PRESIDENT  could  accompany  his  pledge  with  a  supporting  public  i 

document  demonstrating  that  such  bills  have  been  regarded  as  abusive  by  many  *' 

PRESIDENTS  and  others,  and  that  good  legislative  practice  requires  that  abusive 
bills  be  prohibited. 

FN197.  A  comparison  of  this  pledge  with  PRESIDENT  Bush's  repudiation  of  his  "no 
new  taxes*  pledge  is  instructive.  PRESIDENT  Bush  suffered  serious  political 
damage  from  his  repudiation.  Indeed,  my  analysis  suggests  that  if  PRESIDENT 
Bush  had  stubbornly  adhered  to  his  pledge  and  a  budget  deadlock  had  resulted, 
he  would  have  borne  reduced  responsibility  because  he  could  explain  that  he  was 
bound  by  his  promise.  Of  course,  PRESIDENT  Bush's  pledge  related  to  a 
substantive  question  of  politics  whereas  the  pledge  discussed  here  involves 
lawmaking  procedures. 

FN198.  Rutherford  B.  Hayes  provides  an  example  of  a  PRESIDENT'S  heroic 
resistance  to  tacking.  Congress,  which  was  controlled  in  both  houses  by  the 
opposing  party,  tacked  objectionable  provisions  to  vitally  needed 
appropriations  bills  in  five  instances  over  the  course  of  a  year.  PRESIDENT 
Hayes  vetoed  each  bill,  eloquently  describing  the  harmful  effects  of  tacking. 
Hayes's  persistence  was  rewarded,  as  Congress  was  forced  to  abandon  the 
practice.  Significantly,  although  Hayes  described  tacking  as  "a  dangerous 
violation  of  the  spirit  and  meaning  of  the  Constitution,"  9  A  COMPILATION  OF 
THE  MESSAGES  AND  PAPERS  OF  THE  PRESIDENTS,  supra  note  161,  at  448A,  he  did  not 
believe  that  the  Constitution  conferred  a  selective  VETO,  since  he  vetoed  the 
entire  bill  each  time  and  sought  a  constitutional  amendment  providing  a 
selective  VETO. 

FN199.  The  Influence  of  traditions  on  political  behavior  should  not  be 
underestimated.  For  example,  the  two-term  tradition  for  PRESIDENTS  lasted  for 
150  years  and,  when  It  was  violated,  the  tradition  was  enacted  Into  the 
Constitution. 

FN200.  A  rule  requiring  return  of  abusive  bills  has  the  potential  to  become  a 
tradition.  The  rule  Is  relatively  clear  and  can  be  Justified  as  a  nonpartisan 
effort  to  constrain  government  abuse.  Indeed,  If  tacking  is  unconstitutional, 
but  may  be  remedied  only  by  a  VETO,  the  rule  can  be  given  a  constitutional 
basis. 

FN201.  If  the  Supreme  Court  held  the  selective  VETO  to  be  unconstitutional, 
^then  Congress  would  be  likely  to  argue  that  even  policy  objections  to  tacking 
were  Illegitimate  since  the  Supreme  Court  had  approved  of  tacking.  See  William 
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H.  Rogers,  Jr.,  A  Holding  of  "Not  Unconstitutional":  L*w  Reform  Through 
Judicial  Abstention,  4A  WASH.  L.  REV.  607.  609  (1969)  (noting  that  the 
Court's  "Imprimatur  of  constitutionality  upon  a  piece  of  legislation  Is  likely 
to  enshrine  It  as  the  recommended  solution  of  a  difficult  question  of  public 
policy"). 

FN202.  Thus,  my  conclxislons  do  not  derive  from  any  alleged  constitutional 
principle  always  limiting  the  PRESIDENT  to  accepting  or  rejecting  the  packages 
that  Congress  creates.  For  example,  If  Congress  overrides  a  presidential  VETO, 
the  PRESIDENT  may  then  "selectively"  not  enforce  only  the  unconstitutional 
provisions  In  the  legislation. 

FN203.  See,  e.g.,  Ross  &  Schwengel,  supra  note  38,  at  77. 

FN204.  See  generally  SPITZER,  supra  note  114,  at  25-103. 

FN205.  THE  FEDERALIST  NO.  73,  at  442  (Alexander  Hamilton). 

FN206.  The  Federalist  continues: 

In  the  case  for  which  [the  VETO]  Is  chiefly  designed,  that  of  an  Itamedlate 
attack  upon  the  constitutional  rights  of  the  executive,  or  In  a  case  In  which 
the  public  good  was  palpably  sacrificed,  a  man  of  tolerable  firmness  would 
avail  himself  of  his  constitutional  means  of  defense,  and  would  listen  to  the 
admonition  of  duty  and  responsibility.  In  the  former  supposition,  his 
fortitude  would  be  stimulated  by  his  Immediate  Interest  In  the  power  of  his 
office;  in  the  latter,  by  the  probability  of  the  sanction  of  his  constituents 
who,  though  they  would  naturally  incline  to  the  legislative  body  in  a 
doubtful  case,  would  hardly  suffer  their  partiality  to  delude  them  in  a  very 
plain  case.  I  speak  now  with  an  eye  to  a  magistrate  possessing  only  a  common 
share  of  firmness.  There  are  men  who,  under  any  circumstances,  will  have  the 
courage  to  do  their  duty  at  every  hazard. 

THE  FEDERALIST  NO.  73,  at  445  (Alexander  Hamilton). 

Earlier,  Hamilton  states  that  "there  will  be  a  constant  probability  of  seeing 

the  [Presidency]  filled  by  characters  pre-eminent  for  ability  and  virtue."  THE 

FEDERALIST  NO.  68,  at  414  (Alexander  Hamilton). 
END  OF  DOCUMENT 
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Prepared  Statement  of  Thomas  A.  Smith,  School  of  Law,  University  of  San 

Diego 

Mr.  Chairman  and  Distinguished  Members  of  the  Committee,  I  am  pleased  to  be 
here  today  to  discuss  the  hne-item  veto. 

In  1  October,  1989,  at  Senator  Edward  Kennedy's  request,  constitutional  scholars 
Laurence  Tribe  of  Harvard  and  Philip  Kurland  of  the  University  of  Chicago  consid- 
ered the  following  question:  In  the  absence  of  a  constitutional  amendment,  does  the 
President  have  the  authority  to  use  a  "line-item"  veto  to  kill  portions  of  a  bill  passed 
by  Congress,  while  signing  the  remainder  of  the  legislation  into  law?  The  Senator 
inserted  into  the  Congressional  Record  their  response  to  his  query,  in  which  Tribe 
and  Kurland  concluded  that  "any  attempt  to  exercise  such  a  'line-item  veto'  would 
clearly  be  unconstitutional."  On  this  conclusion.  Senator  Kennedy  emphasized,  "two 
highly  respected  authorities — who  have  broadly  differing  views  on  many  matters  of 
constitutional  interpretation — agree  unequivocally."  Only  "conservative  extremists," 
the  Senator  said,  would  continue  to  advocate  that  President  Bush  test  the  constitu- 
tionality of  a  Une-item  veto.  Predictably,  the  newspaper  headline  the  following  day 
announced:  "Line-Item  Veto  Unconstitutional,  Legal  Scholars  Say." 

With  a  Democrat  now  occupying  the  White  House,  anxiety  about  preserving  the 
integrity  of  presidential  power  can  hardly  be  saiid  to  be  the  exclusive  province  of 
"conservative  extremists." 

It  is  quite  possible  that  the  President  does  not  have  the  inherent  power  under  the 
Constitution  to  wield  a  line-item  veto.  However,  the  issue  is  far  more  subtle  and 
ambiguous  than  Tribe  and  other  opponents  of  the  broad  interpretation  of  the  veto 
power  usually  acknowledge.  As  witnesses  at  these  hearings  attest,  the  Tribe- 
Kurland  view  is  not  one  with  which  political  conservatives  necessarily  would  dis- 
agree. Two  noted  conservative  lawyers  who  served  in  the  Department  of  Justice 
under  President  Reagan — Bruce  Fein  and  William  Bradford  Reynolds — have  as- 
serted that  there  is  no  defensible  argument  that  an  item  veto  exists  implicitly  in 
the  Constitution.  More  recently,  former  Assistant  Attorney  General  for  the  Office  of 
Legal  Counsel  Charles  Cooper,  and  my  colleague  at  the  University  of  San  Diego,  Mi- 
chael Rappaport,  have  published  arguments  that  the  constitutional  text  and  history 
support  no  broader  interpretation  of  the  veto  power  than  that  which  currently  pre- 
vails. This,  of  course,  was  also  the  position  taken  by  the  Justice  Department  during 
the  Reagan  Administration.  My  point  is  that  with  opposition  to  broad  readings  of 
the  veto  power  coming  from  both  the  left  and  the  right,  proponents  of  expansive 
readings  of  the  veto  power  cannot  fairly  be  labeled  extremists,  unless  they  may  be 
said  to  occupy  the  extreme  middle. 

How  should  legal  arguments  for  and  against  the  item  veto  or  other  expanded 
readings  of  the  veto  power  be  assessed?  First,  one  should  note  that  although  a  num- 
ber of  Tower  federal  courts  have  stated  in  dicta  that  the  President  has  no  item  veto, 
the  Supreme  Court  has  never  addressed  the  question.  Reasonable  minds  can  differ 
on  this  constitutional  question — as  they  do  on  abortion,  the  War  Powers  Resolution, 
affirmative  action,  the  death  penadty,  and  many  other  constitutional  issues.  Second, 
presidents  have  exercised  authority  that  if  not  an  item  veto  in  form,  have  some  sub- 
stantive similarities.  Third,  this  hearing  and  other  congressional  actions  indicate 
that  some  respected  members  of  Congress  believe  the  question  deserves  serious  dis- 
cussion. On  November  20,  1989,  for  example.  Rep.  Tom  Campbell  and  five  other 
members  of  Congress  introduced  a  resolution  urging  the  President  to  execute  a  line- 
item  veto  expressly  for  the  purpose  of  testing  its  constitutionality.  Sen.  Robert  Dole, 
the  Senate  Minority  Leader,  publicly  urged  the  President  to  do  so  in  January  1989. 
President  Bush  stated  to  the  press  on  one  occasion  that  he  would  Like  to  create  a 
test  case  on  the  item  veto.  At  these  hearings,  Congress  again  addresses  itself  to  the 
important  question  of  what  steps  the  Constitution  permits  the  President  to  take  to 
protect  perhaps  his  most  important  formal  power — the  veto — from  the  measures 
that  Congress  has  taken  to  weaken  it. 

In  this  testimony,  I  consider  first  the  ambiguity  that  surrounds  the  veto  power 
because  of  the  words  that  the  framers  used,  and  failed  to  use,  in  drafting  the  Con- 
stitution. Next,  I  suggest  that  the  item  veto  can  take  at  least  four  different  forms. 
These  forms  differ  in  the  degree  to  which  one  can  plausibly  argue  that  the  President 
already  possesses  them.  Next,  I  identify  and  analyze  several  intriguing  constitu- 
tional puzzles  posed  by  the  item  veto.  Finally,  I  approach  the  item  veto  from  a  dif- 


lA  version  of  this  testimony  was  published  in  the  Northwestern  University  Law  Review.  See 
J.  Gregory  Sidak  &  Thomas  A.  Smith,  Four  Faces  of  The  Item  Veto:  A  Reply  to  Tribe  Kurland, 
84  Northwestern  L.  Rev.  437  (Winter  1990).  Please  see  that  article  for  sources  of  the  authorities 
quoted  and  referred  to  herein. 
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ferent  direction  by  asking  what  the  word  "bill"'  means  for  purposes  of  the  veto 
power. 

I — THE  'Veto"  in  the  constitution 

The  word  "veto"  does  not  appear  in  the  Constitution,  let  alone  the  phrase  "line- 
item  veto."  At  the  Constitutional  Convention,  the  framers  called  the  veto  either  the 
President's  negative"  or  "qualified  negative,"  or  the  "revisionary  check"  or  "revision- 
airy  power."  One  naturally  hopes  that  this  phraseology  might  shed  light  on  the  fram- 
er  s  conception  of  the  veto  power,  if  only  one  could  discover  what  the  historical 
meaning  of  these  now  unfamiliar  terms  was.  Former  Assistant  Attorney  (General 
Cooper  nas  argued  that  these  terms  sheds  no  light  on  the  question  of  the  meaning 
of  the  veto  power.  Cooper  has  argued  that  "[w]hile  the  term  'revision'  and  its 
variants,  'revise'  and  'revisal,'  today  imply  the  act  of  correcting  or  altering  an  origi- 
nal, two  centuries  ago  these  terms  meant  [Cooper  claims]  either  the  act  of  (1)  simply 
reviewing  something  or  (2)  reviewing  and  amending  it."  He  relies  on  the  1828  edi- 
tion of  Webster's  An  American  Dictionary  of  the  English  Language  for  this  conclu- 
sion and  asserts  that  "[t]he  first  meaning  is  consistent  with  Samuel  Johnson's  ear- 
lier, and  authoritative,  dictionary,  which  defines  'Revisal'  simply  as  Review;  reexam- 
ination." 

On  the  other  hand,  this  peculiar  phraseology  might  suggest  that  the  framers  had 
a  conception  of  the  veto  power  held  by  the  framers  dinerent  from  our  own.  The 
framiers  may  have  conceived  the  veto  as  a  grant  to  the  President  of  the  power  to 
"revise"  legislation,  as  opposed  to  the  cruder  power  simply  to  forbid  its  enactment. 
Professor  Forrest  McDonald  takes  this  view,  claiming  that  this  was  universally  un- 
derstood to  be  the  case  in  the  era  of  the  framers.  Cooper's  textual  evidence,  more- 
over, is  not  impregnable.  The  Oxford  English  Dictionary,  for  example,  cites  usages 
predating  1787 — including  a  usage  by  Blackstone  in  1768 — that  support  the  defini- 
tion of  "revision"'  as  "[t]he  action  of  revising  or  looking  over  again;  esp.  critical  or 
careful  examination  or  perusal  with  a  view  to  correcting  or  improving."  On  balance, 
on  this  point  Professor  McDonald's  interpretation  seems  more  plausible  purely  as 
a  matter  of  interpreting  the  phrases  used  by  the  framers. 

How  the  veto  power  woula  be  used  to  effect  a  process  of  revision  is,  however,  far 
from  clear.  The  operative  language  in  article  I,  section  7,  clause  2  upon  which  the 
framers  settled  provides  in  part  that: 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  become  a  Law,  be  presented  to  the  President  of  the 
United  States;  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it, 
with  his  Objections  to  the  House  in  which  it  shall  have  originated,  who 
shall  enter  the  Objections  at  large  on  their  Journal,  and  proceed  to  recon- 
sider it. 

This  provision  is  now  known  as  the  presentment  clause.  If  the  textual  evidence  sur- 
rounding the  meaning  of  the  phrase  'revisionary  power"  is  ambiguous,  the  historical 
evidence  on  the  presentment  clause  does  not  much  clarify  matters.  The  New  York 
Constitution  of  1777  and  the  Massachusetts  Constitution  of  1780  most  influenced 
t'ne  drafting  of  the  presentment  clause,  according  to  Hamilton's  explanation  in  The 
Federalist  No.  69.  Trie  New  York  Constitution  created  a  Council  of  Revision  consist- 
ing of  the  governor,  the  chancellor  of  the  Court  of  Chancery,  and  the  judges  of  the 
Supreme  Court.  The  Council,  according  to  Ronald  Moe  of  the  Congressional  Re- 
search Service,  had  two  kinds  of  lawmaking  power.  It  could  veto  a  bill  outright  (sub- 
ject to  a  two-thirds  override),  but  it  could  also  retxim  a  bill  to  the  legislature  for 
its  reconsideration,  within  ten  days  of  presentment.  Moe  writes  that  "[ijn  the  event 
that  the  Council  concluded  that  a  bill  was  unconstitutional,  or  inexpedient,  even 
after  reconsideration  by  the  legislature,  it  could  veto  the  measure."  From  this,  it 
would  appear  that  the  Council  had  the  power  to  state  the  amendments  to  the  bill 
necessary  to  induce  it  not  to  veto  the  bill  when  it  was  re-presented  after  its  "revi- 
sion" by  the  legislature.  Although  this  process  is  hardly  an  item  veto,  it  is  seems 
more  robust  "revisionary  power  than  that  envisioned  by  Cooper.  The  presentment 
clause  in  the  United  States  Constitution  ultimately  departea  from  the  New  York 
Constitution  and  followed  the  Massachusetts  Constitution  in  the  sense  that  the 
framers  rejected  the  vesting  of  the  veto  jointly  in  the  executive  and  judicial 
branches.  Though  the  framers  ultimately  repudiated  a  proposed  federal  Council  of 
Revision,  the  power  of  New  York's  Council  to  return  a  bill  for  reconsideration"  drew 
forth  admiration  and  support.  In  1894,  a  federal  court  said  of  the  language  that  the 
Convention  approved  for  the  presentment  clause: 

This  section  was  couched  in  the  very  words  of  the  constitution  of  New 
York:  Every  bill  shall  be  presented  to  the  President  "for  his  revision;"  "if 
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upon  such  revision"  he  approve  it,  he  shall  sign  it;  "if  upon  such  revision 
it  shall  appear  to  him  improper  for  being  passea  into  a  law,"  he  shall  return 
it.  On  the  15th  of  August[,  1787],  with  this  word  revision  three  times  re- 
peated, "the  thirteenth  section  of  article  6,  as  amended,  was  then  agreed 
to"  by  all  the  States.  It  is  this  vote  which  is  expressive  of  the  final  intent 
of  the  convention.  The  verbal  form  in  which  the  provision  stands  in  the 
Constitution  was  the  work  of  the  Committee  on  Style. 

The  framers  declined  to  model  the  presentment  clause  exclusively  on  the  New  York 
Constitution.  That  decision,  however,  appears  to  have  been  based  on  reasons  irrele- 
vant to  whether  the  framers  intended  tne  President's  "revisionary  power"  to  consist 
of  more  than  simply  the  power  to  exercise  an  outright  veto  of  legislation.  The  fram- 
ers did  not  discuss  the  possibility  of  a  comparatively  more  expansive  presidential 
amending  power  at  the  Convention  of  1787,  but  that  might  simply  have  reflected 
the  fact  that  their  principal  concerns  regarding  the  presentment  clause  were  wheth- 
er the  President  snould  have  an  absolute  or  qualified  negative;  whether  the  veto 
should  reside  exclusively  in  the  executive  or  jointly  with  the  executive  and  the  judi- 
ciary; and  whether  the  override  of  a  veto  should  require  a  vote  of  two-thirds  or 
three-quarters  of  both  houses. 

II — FOUR  FACES  OF  THE  ITEM  VETO 

Because  the  words  of  the  presentment  and  the  residual  presentment  clauses  do 
not  settle  the  question  of  whether  the  President  has  the  authority  to  veto  portions 
of  a  bill,  whether  omnibus  or  not,  one  must  consider  not  only  the  history  and  text 
of  these  clauses,  but  also  the  structural  significance  that  the  framers  ascribed  to  the 
veto  in  the  overall  scheme  for  the  separation  of  powers.  The  key  question  is  whether 
an  item  veto  power  comports  or  conflicts  with  the  histoiy,  text,  and  structure  of  the 
presentment  clauses.  The  analysis  of  the  issue  is  complicated  by  the  fact  that  the 
item  veto  can  take  at  least  four  different  forms,  which  each  raise  different  constitu- 
tional questions.  The  four  fundamental  forms  the  item  veto  power  can  take  are  the 
line-item  veto,  the  subject  veto,  constitutional  excision,  and  the  presidential  shield 
veto. 

A.  Line-Item  Veto.  The  framers  intended  the  veto  to  serve  two  functions:  to  protect 
the  Presidency  from  the  encroachment  of  the  legislative  branch,  and  to  prevent  the 
enactment  of  harmful  laws.  The  line-item  veto  is  one  method  by  which  the  President 
might  achieve  the  second  objective,  especially  in  the  area  of  appropriations.  The 
term  "line  item"'  refers  to  the  line  items  in  appropriations  bills  presented  to  the 
President,  which  usually  consist  of  many  appropriations  that  pertain  to  different 
"lines"'  in  the  federal  budget — what  one  state  supreme  court  called  separable  fiscal 
units."  This  version  of  the  item  veto  power  is  best  understood  as  a  power  that  would 
give  the  executive  greater  control  over  the  appropriations  and  federal  budget  proc- 
ess. Supporters  often  tout  the  line-item  veto  as  a  partial  remedy  for  chronic  federal 
deficits.  Presumably,  it  would  function  as  the  veto  power  does  currently  in  that  the 
President  could  veto  an  individual  line  item  of  spending  in  an  appropriations  bill 
for  the  same  reasons  that  he  could  veto  an5rthing  else — because  the  spending  in  that 
line  item  would  disserve  his  agenda,  waste  taxpayers'  money,  or,  in  Hamilton's 
words,  expose  "the  community  [to]  the  effects  of  faction,  precipitancy,  or  *  *  *  any 
impulse  unfriendly  to  the  public  good,  which  may  happen  to  influence  a  majority" 
of  the  legislature.  This  power  is  difficult  to  find  implied  in  the  United  States  Con- 
stitution and  is  the  main  object  of  constitutional  experts'  criticism. 

Nevertheless,  powers  similar  to  the  line-item  veto  have  long  been  exercised  by 
Presidents.  The  practice  of  impoundment,  by  which  Presidents  selectively  refuse  to 
spend  appropriated  funds,  mignt  be  seen  as  a  line-item  veto  under  a  different  name. 
Proponents  of  the  implicit  line-item  veto  cite  the  custom  of  Presidential  impound- 
ment— which  ended  when  Congress  enacted  the  Impoundment  Control  Act  of  1974 
over  President  Nixon's  veto — as  evidence  rebutting  the  historical  assertion  that  no 
President  has  ever  asserted  the  right  to  exercise  a  line-item  veto.  Impoundment  and 
the  line-item  veto  differ  crucially,  however,  in  that  impoundment  permits  the  Presi- 
dent to  convert  his  veto  of  a  line  item  from  a  discrete  variable  (limited  solely  to  the 
choice  between  ratification  and  veto)  to  a  continuous  variable,  whose  magnitude  in 
dollars  the  President  can  adjust  at  his  discretion.  The  pure  line-item  veto,  by  con- 
trast, simply  permits  the  President  to  exercise,  on  a  disaggregated  basis,  a  discrete 
choice  between  ratification  and  veto.  In  this  respect,  the  impoundment  power  ap- 
pears greater  than  the  line-item  veto.  This  appearance,  of  course,  does  not  in  itself 
imply  that  the  President  necessarily  has  the  lesser  line-item  veto  authority. 

The  President  may  also  use  other  techniques  to  replicate  in  practice  the  effect  of 
the  life-item  veto  while  avoiding  the  constitutional  issues  it  inevitably  raises.  For 
example.  Congress  often  issues  its  detailed  instructions  for  the  expenditure  of  ap- 
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propriations  not  in  the  appropriations  bill  itself,  but  in  the  accompanjdng  comnuttee 
report.  These  reports  are  not  presented  to  the  President  and,  therefore,  do  not  have 
the  force  of  law.  James  Miller,  Director  of  the  Office  of  Management  and  Budget 
during  the  last  three  years  of  the  Reagan  administration,  has  advocated  that  the 
President  issue  a  list  of  spending  items  enumerated  in  committee  reports  for  which 
he  refuses  to  authorize  any  expenditure  of  funds.  Congress  could,  of  course,  simply 
enact  such  instructions  into  law,  and  thus  force  the  President's  hand.  It  may  be, 
however,  that  the  costs  of  making  such  detailed  instructions  law — for  example,  the 
costs  implicit  in  submitting  spending  instructions  to  the  whole  process  of  amend- 
ment by  the  Senate — might  be  high  enough  that  Congress  would  be  forced  to  pass 
more  general  appropriations  bills,  giving  the  President  more  discretion  not  to  spend 
appropriated  funds.  Prudential  considerations  of  avoiding  constitutionail  controversy 
if  possible  obviously  favor  this  approach  over  a  line-item  veto. 

B.  Subject  Veto.  The  second  principal  form  of  the  item  veto  can  be  called  the  "sub- 
ject veto' — the  veto  by  the  President  of  nongermane  measures  tacked  onto  larger 
pieces  of  legislation,  usually  in  the  form  of  riders.  Le^slators  often  incorporate  non- 
germane  bills  into  larger  legislative  proposals,  knowing  that  vetoing  the  entire  bill 
IS  impractical  law.  A  subject  veto"  would  serve  to  sever  the  distinct  bills  bundled 
into  a  larger  "bill"  in  order  to  protect  the  controversial  bill  or  bills  from  veto.  This 
basic  idea  of  response  to  the  legislative  strategy  of  bundling  is  not  new.  President 
Rutherford  B.  Hayes  favored  the  rule  that  "no  law  shall  contain  more  than  one  sub- 
ject, which  shall  be  plainly  expressed  in  its  title,"  and  more  than  forty  state  con- 
stitutions contain  such  proscriptions.  A  similar  requirement  was  adopted  in  the  con- 
stitution of  the  Confederate  States  of  America. 

The  subject  veto  is  more  easily  defended  as  an  implied  Presidential  power  than 
is  the  line-item  veto  because  it  merely  responds  to  the  tactic  of  bundUng  legislation 
and  arguably  only  restores  the  veto  power  to  the  scope  originally  intended  by  the 
framers.  Of  course,  if  it  were  concluded  that  the  President  had  the  implied  power 
to  exercise  a  subject  veto — but  not  a  line-item  veto — debate  could  arise  over  wheth- 
er, in  a  bill  containing  afRrmative  legislation  and  appropriations,  the  President  was 
leritimately  vetoing  a  nongermane  subject  rather  than  a  line  item  of  appropriation. 

The  strongest  argument  against  the  implied  existence  of  a  subject  veto  is  histori- 
cal. Several  state  constitutions  contemporaneous  with  the  Convention  of  1787  explic- 
itly granted  this  power  to  the  executive.  The  federal  Constitution,  however,  is  silent 
on  the  matter.  One  federal  court  has  stated,  at  least  in  dicta,  that:  "[t]he  Constitu- 
tion of  the  United  States  does  not  reauire  the  Congress  to  limit  each  Bill  to  one  ob- 
ject, or  to  state  that  object  in  its  title. 

This  conclusion,  however,  seems  inconsistent  with  judicial  interpretation  of  the 
origination  clause.  The  origination  clause  (found  in  article  I,  section  7,  clause  1)  pro- 
vides: "All  Bills  for  raising  Revenue  shall  originate  in  the  House  of  Representatives; 
but  the  Senate  may  propose  or  concur  with  Amendments  as  on  other  Bills. "  The 
question  may  arise  whether,  after  the  Senate  has  made  its  amendments,  the  result- 
ing revenue  bill  can  stiU  be  said  to  have  "originated"  in  the  House.  Occasionally, 
the  Senate  so  completely  rewrites  a  revenue  bill  that  only  the  bill  number  survives 
from  the  House's  original  version.  A  recent  Ninth  Circuit  decision,  relying  on  the 
Supreme  Court's  1911  opinion  in  Flint  v.  Stone  Tracy  Co.,  announced  the  rule  that 
"[a]  taxation  bill  which  originates  in  the  House  and  is  subsequently  amended  in  the 
Senate  is  constitutionally  enacted  when  the  amendment  is  germane  to  the  subject- 
matter  of  the  bill  and  not  beyond  the  power  of  the  Senate  to  propose."  By  negative 
implication,  this  judicial  construction  of  the  origination  clause  seems  to  imply  that 
a  germaneness  requirement  of  some  sort  does  limit  the  Senate's  ability  to  amend 
revenue-raising  bills.  This  origination  clause  argument,  however,  is  a  double-edged 
sword,  for  it  invites  an  expressio  unius  est  exclusio  olterius  rebuttal.  Because  the 
Senate's  power  to  amend  money  bills  is  explicit,  while  the  President's  ability  to 
amend  bills  presented  to  him  is  not,  one  could  infer  that  the  framers  did  not  want 
the  President  to  have  any  power  to  amend  bills  upon  presentment.  This  result 
would  be  structurally  consistent  with  the  temporal  priority  of  the  Senate  over  the 
President  in  the  lawmaking  process.  One  could  argue,  in  other  words,  that  the  fram- 
ers intended  the  Senate  to  have  the  power  to  rewrite  bills  ori^nating  in  the  House 
because  those  pieces  of  legislation  can  be  regarded  as  "working  drafts"  until  both 
houses  have  approved  and  presented  them  to  the  President.  Indeed,  the  Senate's 
amendments  take  effect  only  if  the  House  ratifies  them  by  a  simple  majority  vote. 
Thus,  co-equality  is  preserved  between  both  houses  of  the  bicameral  legislature.  On 
the  other  hand,  one  could  argue  that  the  subject  veto  would  not  preserve  co-equality 
between  Congress  and  the  President  in  the  sense  that  the  President's  "amendment" 
of  a  bill  by  his  exercise  of  a  subject  veto  could  be  "ratified"  by  Congress  by  a  vote 
of  just  more  than  one-third  of  the  members  of  either  house — that  is,  the  minimum 
number  of  votes  necessary  to  block  an  override  of  the  President's  veto. 
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If  a  germaneness  requirement  cannot  be  inferred  from  the  Constitution,  it  may 
perhaps  be  enacted  by  statute,  as  Professors  Rotunda,  Nowak,  and  Young  have  sug- 
gested. Rotunda  notes  further  that  although  "[t]here  would  always  be  the  danger 
that  Congress  would  seek  to  repeal  that  statute  whenever  it  became  inconvenient, 
*  ♦  *  that  repeal  would  be  subject  to  the  traditional  presidential  veto."  Of  course, 
one  could  take  Rotunda's  analysis  a  step  fiirther:  Congress  could  override  the  Presi- 
dent's veto  of  the  repeal  legislation.  Thus,  a  statute  imposing  a  eennaneness  re- 
quirement on  the  packaging  of  bills  for  presentment  purposes  could  be  circumvented 
at  any  time  by  a  two-thirds  vote  of  Congress.  The  same  reasoning  would  apply  to 
any  other  statutory  approach  to  create  an  item  veto  or  clarify  the  presentment  proc- 
ess. 

(The  defensibility  of  an  inherent  subject  veto  turns  in  part  on  the  meaning  of  the 
word  "bill"  in  the  Constitution.  I  address  that  question  briefly  below.  There  are 
plausible  arguments  that  the  President  has  the  inherent  power  to  unbundle  non- 
germane  items  of  legislation.) 

C.  Constitutional  Excision.  The  President  might  possess  a  third  kind  of  power  ar- 
guably equivalent  in  result  to  an  item  veto— the  power  of  "constitutional  excision." 
This  power  enables  the  President  to  excise  sections  of  a  bill  believed  to  be  unconsti- 
tutional on  their  face.  Although  this  putative  executive  authority  has  the  effect  of 
being  an  item  veto,  the  President  would  have  this  power,  if  indeed  he  does  have 
it,  independently  of  the  powers  conferred  by  the  presentment  clauses.  This  power 
would  be  an  item  veto  only  in  a  functional  sense,  and  would  originate  in  the  Presi- 
dent's duties  to  faithfully  execute  the  laws  and  to  defend  the  Constitution,  both  of 
which  are  found  in  article  II,  not  article  I.  The  argument  for  the  existence  of  this 
power  is  more  plausible  in  part  because  it  does  not  need  to  be  inferred  indirectly 
from  the  President's  veto  power. 

The  power  of  constitutional  excision  is  best  made  clear  by  an  example.  Suppose 
that  Congress  attempted  to  codify  into  law  the  "fairness  doctrine"— a  now-aban- 
doned Federal  Communications  Commission  policy  requiring  that  broadcasters 
present  opposing  sides  of  controversial  issues— inserting  the  codifying  provision  into 
a  "veto-proof  omnibus  appropriations  bill.  President  Clinton  might  then  "excise  it 
from  the  omnibus  bill,  pursuant  to  his  oath  to  defend  the  Constitution,  on  the 
grounds  that  it  violated  the  first  amendment.  By  signing  the  legislation  containing 
the  offending  section  and  issuing  a  statement  that  he  regarded  the  offending  section 
as  unconstitutional,  and  thus  void  and  severable  from  the  rest  of  the  act,  the  Presi- 
dent could  "veto"  the  unconstitutional  part  of  the  bill  by  refusing  to  enforce  it.  Presi- 
dent Bush's  White  House  counsel  C.  Boyden  Gray  remarked  that  President  Bush 
seriously  considered  creating  a  test  case  for  this  version  of  the  item  veto.  This  spe- 
cies of  veto  presupposes,  among  other  things,  that  a  Presidential  signing  statement 
constitutes  a  relevant  piece  of  legislative  history,  a  proposition  which  the  House  of 
Representatives  disputed  after  Presidents  Jackson  and  Tyler  issued  signing  state- 
ments explaining  their  understanding  of  the  constitutionality  or  propriety  of  the 
laws  that  they  were  approving.  An  indignant  House  report,  written  in  response  to 
President  Tyler's  constitutional  musings,  argued  that  such  Presidential  statements 
could  "he  regarded  in  no  other  light  than  a  defacement  of  the  public  records  and 
archives."  . 

Some  proponents  of  the  item  veto  power  think  that  the  argument  in  favor  ot  the 
President's  having  an  implicit  power  of  excision  under  the  Constitution  is  stronger 
for  structural  reasons  than  the  argument  that  he  has  a  line-item  veto  over  appro- 
priations or  a  subject  veto  of  perfectly  constitutional  measures  sought  by  Congress. 
When  Congress  attaches  a  patently  unconstitutional  rider  to  an  important  omnibus 
bill,  the  veto  of  which  would  imperil  the  efficient  operation  of  government,  the  Presi- 
dent faces  a  difficult  set  of  options  in  the  absence  of  a  power  of  constitutional  exci- 
sion. He  may: 

(1)  veto  the  entire  omnibus  bill; 

(2)  sign  the  bill  into  law,  enforce  the  unconstitutional  provision,  and  hope 
that  persons  whose  rights  are  violated  will  sue  and  win;  or 

(3)  sign  the  bill  into  law,  and  assert  the  power  to  enforce  only  those  provi- 
sions that  are  constitutional. 

President  Reagan  adopted  the  third  option,  asserting  the  arguably  broader  power 
not  to  enforce  unconstitutional  laws  that  were  part  oflegislation  he  had  signed  into 
law.  One  problem  with  this  application  of  executive  power  is  that  it  effectively  ve- 
toes legislation  without  giving  Congress  an  opportunity  to  override  that  veto  within 
ten  days  of  presentment.  (Of  course,  the  counterargument  to  this  point  is  that,  if 
the  provision  is  in  fact  unconstitutional,  that  infirmity  cannot  be  cured  merely  by 
an  override  vote.)  Another  problem  seen  in  this  assertion  of  power  is  that  the  duty 
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to  faithfully  execute  the  laws  does  not  necessaril;y  imply  the  power  not  to  enforce 
laws.  Persons  holding  this  view  rely  on  language  in  Kendall  v.  United  States  ex  rel. 
Stokes  suggesting  that  it  "is  a  novel  construction  of  the  constitution,  *  *  *  and  en- 
tirely inadmissible,"  for  one  "[t]o  contend  that  the  obligation  imposed  on  the  Presi- 
dent to  see  the  laws  faithfully  executed  []  implies  a  power  to  forbid  their  execution." 
Of  course,  this  criticism  loses  considerable  force  in  light  of  the  President's  oath  to 
uphold  the  Constitution  and  the  expUcit  text  in  the  supremacy  clause  establishing 
that  the  Constitution  itself  is  law.  The  Third  Circuit,  for  example,  stated  that  while 
a  "claim  of  right  for  the  President  to  declare  statutes  unconstitutional  and  to  declare 
his  refusal  to  execute  them,  as  distinguished  from  his  undisputed  right  to  veto,  criti- 
cize, or  even  refuse  to  defend  in  court,  statutes  which  he  regards  as  unconstitu- 
tional, is  dubious  at  best,"  the  President  might  have  the  power  or  duty  to  refuse 
to  execute  "a  patently  unconstitutional  law  or  one  infringing  hberty  interests  or 
other  fundamental  rights  of  individuals  *  *  *." 

What  is  not  clear  is  why  the  Presidential  duty  to  not  enforce  unconstitutional 
laws  should  apply  only  to  patently  unconstitutional  laws,  or  those  that  infringe  fun- 
damental rights  of  individuals.  Why  should  the  President  not  also  refuse  to  enforce 
laws  merely  (not  patently)  unconstitutional,  or  laws  that  infringe  on  the  powers  of 
the  Presidency?  In  the  mid-1980s,  President  Reagan's  Attorney  General,  Edwin 
Meese,  suggested  ^at  the  power  not  to  enforce  laws  deemed  unconstitutional  by  the 
President  was  inherent  in  the  President's  "oath  to  'preserve,  protect  and  defend'  the 
Constitution."  Meese  argued  that,  "far  from  showing  any  disrespect  for  the  courts 
or  Congress,"  the  President's  refusal  to  enforce  such  a  law  would  "place  the  dis- 
agreement between  Congress  and  the  executive  branch  before  the  courts  at  the  ear- 
nest opportunity."  Another  formulation  is  that  the  President,  in  signing  a  bill,  may 
state  his  opinion  that  a  particular  provision  is  unconstitutional  and  that,  until  the 
Supreme  Court  has  passed  on  this  constitutional  objection  (assuming  it  to  be  justici- 
able), the  President  may  refuse  to  enforce  the  provision.  This  view — which  is  not 
necessarily  inconsistent  with  President  Reagan's  view — has  the  advantage  of  distin- 
guishing between  the  Supreme  Court  and  inferior  courts,  imphcitly  making  only  a 
decision  of  the  Supreme  Court  binding  on  Congress  and  the  President  in  disputes 
between  those  two  branches. 

Yet,  if  the  President  has  the  power  (indeed,  the  duty)  not  to  enforce  unconstitu- 
tional laws,  it  seems  to  us  that  he  also  might  have  the  lesser  power  to  identify  por- 
tions of  such  laws  and  veto  them.  One  can  also  observe  that  if  the  courts  occasion- 
ally must  interpret  the  Constitution  in  the  course  of  deciding  cases  and  controver- 
sies, so  must  the  executive  in  the  course  of  executing  laws.  Ifthe  excision  of  uncon- 
stitutional provisions  is  sometimes  inherent  in  the  judicial  power,  it  is  not  imme- 
diately obvious  why  it  is  not  equally  inherent  in  the  executive  power.  And  if  the 
President  appropriately  may  identify  some  part  of  a  bill  as  unconstitutional  and  un- 
enforceable, ne  might  also  under  some  circumstances  appropriately  disapprove  it 
formally  by  vetoing  it.  Returning  an  unconstitutional  measure  to  Congress  for  an- 
other vote  (if  Congress  so  decides)  would  at  least  continue  a  constitutional  colloquy 
between  co-equal  branches,  a  debate  which  is  not  always  well-suited  to  the  courts. 
Moreover,  the  formality  of  this  process  would  enhance  accountability  in  lawmaking 
by  recording  the  precise  nature  of  the  disagreement  between  the  branches  and  in- 
forming the  electorate  of  that  disagreement.  This  would  seem  to  be  in  the  spirit  of 
the  revisionary  process  envisioned  by  the  framers.  The  presentment  process  was 
plainly  intended  to  foster  public  debate  and  accountability.  Thus,  the  expansion  of 
the  veto  power  to  include  the  excision  of  unconstitutional  measures  would  expand 
the  opportunity  for  Congress  and  the  President  to  conflict  and  compromise  over  the 
boundaries  of  their  lawnil  powers.  Constitutional  excision  is  also  attractive  because 
it  would  force  Congress  to  consider  a  constitutionally  dubious  provision  on  its  own 
merits.  Congress  as  a  body  would  have  to  deliberate  over  the  vetoed  bill;  a  single 
influential  Senator  or  Congressman  could  not  simply  insert  the  dubious  bill  as  a 
rider  into  a  much  larger  legislative  package,  allowing  all  members  to  avoid  any  real 
accountability  for  the  measure.  This  would  probably  make  confrontation  between 
the  President  and  Congress  less  likely  because  most  constitutionally  dubious  meas- 
ures passed  by  Congress  could  probably  never  pass  in  the  first  place  as  anything 
but  anonymous  riders  in  large  Dills,  let  alone  carry  the  supermajority  of  roll  caiil 
votes  necessary  to  override  a  Presidential  veto. 

D.  Presidential  Shield  Veto.  Finally,  the  President  might  assert  a  veto  over  a  spe- 
cific section  of  a  bill  that  would  unconstitutionally  impede  the  executive's  duties  and 
prerogatives  under  article  H  of  the  Constitution.  The  Presidential  shield  veto  thus 
would  be  a  subset  of  constitutional  excision  defined  by  the  boundaries  of  the  Presi- 
dent's duties  and  prerogatives  under  article  II.  Its  name  is  suggested  by  Hamilton's 
thesis  in  The  Federalist  No.  73  that  the  first  purpose  of  the  veto  is  to  "serve[]  as 
a  shield  to  the  executive"  against  the  "depredations"  of  Congress.  In  a  similar  vein, 
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Madison  warned  in  The  Federalist  No.  48  of  how  Congress  "can  with  the  greater 
facility,  mask  under  complicated  and  indirect  measures,  the  encroachments  which 
it  makes  on  the  coordinate  departments." 

To  understand  how  the  Presidential  shield  veto  might  work  in  practice,  consider 
the  fiscal  year  1990  appropriations  act  for  the  President's  Office  of  Management  and 
Budget,  which  contains  a  rider  prohibiting  the  'President  from  spending  any  funds 
to  subject  agricultural  marketing  orders  to  the  routine  cost-benefit  analysis  required 
of  all  measures  by  Executive  Order  12,291,  issued  by  President  Reagan  in  1981.  Be- 
cause this  rider  would  prohibit  the  President  from  analyzing  a  government  policy 
with  a  view  towau-d  recommending  its  reform  to  Congress,  it  violates  the  require- 
ment in  article  H  that  the  President  shall  make  recommendations  to  Congress  on 
matters  of  his  choosing.  This  rider  appeared  in  numerous  appropriations  bills  dur- 
ing the  Reagan  Administration  years.  In  1989,  Congress  described  the  purpose  of 
this  "muzzling  law"  as  follows: 

The  Agricultural  Marketing  Agreement  Act  of  1937  gave  direct  super- 
vision and  control  over  the  management  of  marketing  orders  to  the  U.S.  De- 
partment of  Agriculture.  The  Office  of  Management  and  Budget  has  never 
been  given  any  legislative  authority  over  marketing  orders.  0MB  has  at- 
tempted to  become  involved  in  the  management  of  marketing  order  pro- 
grams through  the  President's  task  force  on  regulatory  review  in  recent 
years.  The  Committee  has  included  language  prohibiting  0MB  from  acting 
with  regard  to  marketing  orders.  The  purpose  of  this  language  is  to  reaf- 
firm USDA's  sole  authority  in  an  area  where  they  have  developed  the  nec- 
essary expertise  and  trained  personnel  over  the  years  to  effectively  monitor 
and  enforce  agricultural  marketing  order  programs. 

When  President  Bush  signed  the  appropriations  bill  for  the  Executive  Office  of  the 
President  on  November  3,  1989,  he  said  that  the  0MB  rider  "restrictions  *  ♦  *  raise 
constitutional  concerns  because  they  impair  my  ability  as  President  to  supervise  the 
executive  branch."  President  Bush's  statement  was  somewhat  vague.  Was  he  sajdng 
that  the  muzzling  provision  was  unconstitutional  and  unenforceable?  That  conclu- 
sion would  seem  exaggerated.  But  how  serious  and  explicit  must  a  President's  con- 
stitutional objections  to  muzzling  laws  be  in  order  to  justify  constitutional  excision? 
The  question  has  no  clear  answer.  However,  given  that  there  is  no  Supreme  Court 
precedent  interpreting  the  recommendation  clause.  President  Bush  might  have  con- 
sidered it  legally  risky  to  do  more  than  issue  a  warning  to  Congress  about  the  0MB 
muzzle  and  hope  that  the  provision  would  not  appear  in  future  appropriations  bills. 
But  the  law  on  legislative  vetoes  has  been  addressed  directly  by  the  Court  in  INS 
V.  Chadha.  The  subsequent  paragraph  of  President  Bush's  November  3,  1989  sign- 
ing statement  made  clear  that  he  believed  not  only  that  he  had  the  authority  to  di- 
rect executive  branch  officials  to  "implement  the  provisions"  of  appropriations  riders 
"in  a  manner  consistent  with  the  Constitution,"  but  also  that  he  had  the  authority 
to  sever  plainly  unconstitutional  riders  from  the  remainder  of  the  appropriations 
bill.  President  Bush  evidently  recognized  that  the  strongest  possible  form  of  Presi- 
dential shield  veto  is  one  with  respect  to  an  issue  on  which  the  Supreme  Court  al- 
ready has  rendered  its  opinion,  as  in  the  case  of  the  legislative  veto: 

In  addition,  numerous  provisions  of  H.R.  2989  purport  to  condition  my 
authority,  and  the  authority  of  affected  executive  branch  officials,  to  use 
funds  otherwise  appropriated  by  the  Act  on  the  approval  of  various  commit- 
tees of  the  House  of  Representatives  and  the  Senate.  These  provisions  con- 
stitute legislative  veto  devices  of  the  kind  declared  unconstitutional  in  INS 
V.  Chadha  *  *  *.  Accordingly,  I  will  treat  them  as  having  no  legal  force  or 
effect  in  this  or  any  other  legislation  in  which  they  appear.  I  direct  agencies 
confronted  with  these  devices  to  consult  with  the  Attorney  General  to  deter- 
mine whether  the  grant  of  authority  in  question  is  severable  from  the  un- 
constitutional condition. 

Indeed,  President  Bush  might  have  added  that  the  attempt  by  Congress  to  enact 
a  legislative  veto  afl^r  Chadha  displayed  disrespect  for  the  Court's  authority  to  in- 
terpret the  Constitution.  Again,  on  February  16,  1990,  President  Bush  signed  an  au- 
thorization bill  for  the  State  Department,  but  stated  that  nine  provisions  in  the  bill 
constituted  unconstitutional  encroachments  on  his  powers  to  conduct  foreign  policy, 
and  that  he  would  interpret  those  provisions  as  he  deemed  appropriate.  It  is  clear 
from  his  signing  statement  of  November  3,  1989 — and  subsequent  actions  on  No- 
vember 21,  1989  and  February  16,  1990— that  President  Bush  has  already  exercised 
one  version  of  the  item  veto,  even  though  he  did  not  describe  his  actions  as  such. 


281 

III — COMPLEXITIES  AFFECTING  ALL  FORMS  OF  THE  ITEM  VETO 

All  four  variants  of  item  veto  raise  certain  common  issues  of  constitutional  inter- 
pretation. These  common  issues  have  significant  implications  for  how  lawmaking 
power  would  be  distributed  between  Congress  and  the  executive  after  the  President 
nad  begun  exercising  an  "inherent"  item  veto. 

A.  Must  Congress  Always  Have  the  Opportunity  to  Override  the  President's  Item 
Veto?  If  indeed  there  is  an  item  veto  inherent  in  the  chief  executive's  powers  under 
the  Constitution,  the  exercise  of  that  power  should  be  held  in  check  by  the  two- 
thirds  override  that  Congress  has  with  respect  to  any  bill  vetoed  in  its  entirety.  This 
point  is  perhaps  clearest  with  respect  to  tne  line-item  veto  of  appropriations  meas- 
ures: why,  simply  because  the  President  might  have  the  inherent  power  under  the 
Constitution  to  reduce  or  eliminate  an  individual  line  of  spending  in  an  appropria- 
tions bill,  should  he  have  any  power  to  do  so  without  regard  to  the  ten-day  time 
limit  and  congressional  override  provisions  contained  in  the  presentment  clause? 
When  bundled  legislation  is  unbundled  by  an  item  veto,  there  arises  the  possibility 
that  the  President  would  enact  a  law  that  Congress  never  would  have  presented  to 
him  individually^a  result  that  would  violate  bicameralism.  Needless  to  say,  the 
procedures  relating  to  exercise  of  a  line-item  veto  could  be  changed  by  a  constitu- 
tional amendment.  One  proposed  amendment  would  expUcitly  permit  the  President 
to  veto  an  item  of  appropriation,  but  it  would  require  only  a  simple  majority  to  over- 
ride the  President's  reduction.  The  cases  of  constitutional  excision  and  the  Presi- 
dential shield  veto,  however,  seem  to  require  a  very  different  answer.  The  Presi- 
dent's source  of  legitimacy  for  exercising  these  powers  is  not  so  much  the  present- 
ment clause  in  article  I  as  it  is  the  duty  to  faithfully  execute  the  laws  contained 
in  article  II  and  the  duty  to  defend  the  Constitution  pursuant  to  the  oaths  of  office 
contained  in  articles  II  and  VI.  If  a  piece  of  legislation  violates  the  Constitution, 
then  an  override  vote  cannot  remedy  its  constitutional  defect.  When  the  patent  un- 
constitutionality of  an  item  in  an  omnibus  bill  is  the  President's  stated  reason  for 
excising  the  provision  from  the  bill.  Congress'  sole  recourse  would  seem  to  be  to  sue 
for  a  writ  of  mandamus  to  compel  the  President  to  enforce  the  excised  provision. 
This  scenario  underscores  the  importance  of  a  separate  issue — judicial  review — 
which  we  discuss  later  in  Part  III. 

B.  Contingent  Lawmaking  and  the  Significance  of  an  Invalid  Item  Veto.  The  possi- 
bility that  the  President  might  exercise  an  item  veto  subsequently  held  to  be  invalid 
raises  another  issue  for  which  the  text  of  the  Constitution  provides  no  answer.  The 
problem  of  an  invalid  item  veto  could  arise  in  two  situations.  The  first  would  occur 
when  the  President  exercises  an  item  veto  for  the  first  time,  knowing  that  a  test 
case  might  ensue.  The  second  case  (which  might  occur  simultaneously  with  the  first) 
would  occur  when  the  President  exercises  the  power  of  constitutional  excision  or 
Presidential  shield  veto  and  later  has  his  interpretation  of  the  unconstitutionality 
of  the  excised  item  overruled  by  the  Supreme  Court.  The  question  posed  by  these 
events  might  be  considered  as  one  of  severability.  Suppose  that  the  President  exer- 
cises an  item  veto,  saying  that  if  it  fails,  he  intends  his  act  to  constitute  a  veto  of 
the  whole  bUl.  Would  a  court  be  required  to  give  that  intent  effect?  Lloyd  Cutler 
has  suggested  to  us  that  a  court  would  not — that  a  veto  message  purporting  to  veto 
less  than  an  entire  biU  would  have  the  effect  of  vetoing  the  entire  bill.  One  federal 
court  has  implied  the  same,  stating  in  dicta  that  the  Constitution  "does  not  author- 
ize the  mechanism  of  the  conditional  veto" — a  bill  either  becomes  law,  as  a  whole, 
or  it  is  no  Law  at  all."  However,  the  Supreme  Judicial  Court  of  Massachusetts  has 
ruled  that  the  unlawful  veto  of  an  item  enables  the  bill  as  a  whole  to  become  law: 
"[s]ince  the  disapproval  of  the  condition  was  without  effect,  the  general  approval  of 
the  act  gave  it  validity."  Giving  full  veto  effect  to  an  item  veto  subsequently  deter- 
mined to  be  unlawful  would  have  the  effect  of  stretching  out  the  presentment  proc- 
ess far  beyond  the  ten  days  envisioned  in  section  7  of  article  I.  During  the  pro- 
tracted period  that  parties  were  waiting  to  know  whether  a  law  had  or  had  not  been 
vetoed  by  the  President,  there  would  be  uncertainty  and  perhaps  detrimental  reli- 
ance. Thus,  allowing  the  President  to  have  a  "contingent  veto"  of  the  whole  bill 
would  seem  contrary  to  the  rule  of  law. 

Even  if  there  were  an  unambiguous  definition  of  a  "bill,"  congressional  use  of  the 
presentment  process  could  become  more  sophisticated.  For  example.  Congress  might 
pass  two  separate  bills  but  provide  that  they  would  only  go  into  effect  jointly.  Alter- 
natively, for  example,  Congress  could  provide  for  a  sunset  provision  in  one  Dill  that 
would  be  triggered  by  the  President's  item  veto  of  a  provision  in  an  entirely  sepa- 
rate bill.  Whether  such  use  of  conditionail  enactments  and  repeals  would  be  constitu- 
tional— or  even  justiciable — indicates  the  potential  complexity  of  this  separation  of 
powers  issue.  Some  commentators  will  feel  that  these  complexities  alone  condemn 
the  case  for  an  item  veto.  Our  initial  reaction  is  that  conditional  enactment  or  re- 
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peal  of  legislation  raises  due  process  problems  because  it  would  undermine 
prospectivity  and  notice  in  the  lawmaking  process  (in  the  same  manner  as,  but  to 
a  lesser  degree  than,  ex  post  facto  laws).  We  also  question  whether  there  is  any 
power  delegated  to  Congress  by  which  it  may  contingently  enact  legislation  (as  op- 
posed to  its  obvious  power  to  enact  legislation  that  addresses  contingent. 

C.  The  'Item  Override."  Perhaps  the  President's  assertion  of  the  power  to  sever 
or  disaggregate  items  in  legislation  might  imply  an  additional,  and  as  yet  un- 
claimed, power  arguably  belonging  to  Congress  in  the  presentment  process.  If  the 
President  may  assert  an  item  veto,  may  Congress  assert  an  "item  override'?  Sup- 
pose that  the  President  vetoes  an  omnibus  bill  in  its  entirety,  passing  up  the  oppor- 
tunity to  assert  an  item  veto  over  certain  of  its  items.  May  Congress — agreeing  with 
the  President's  view  that  an  omnibus  bill  really  consists  of  several  bills — override 
the  President's  veto  with  respect  to  certain  (but  not  all)  items  in  the  omnibus  bill, 
thus  protecting  those  items  from  being  vetoed?  This  theory  has  the  appeal  of  sym- 
metry. If  the  President  can  disaggregate  omnibus  bills,  why  should  Congress  not 
have  the  same  power?  ,     „  „  i 

The  "item  override"  proposition,  however,  does  not  necessarily  follow  as  a  natural 
consequence  of  the  item  veto.  If  the  President  has  the  power  to  disaggregate  omni- 
bus bills  (or  even  exercise  a  line-item  veto),  that  power  would  appear  to  be  a  con- 
sequence of  the  legislative  power  vested  in  the  Presidency  by  virtue  of  article  I,  sec- 
tion 7  of  the  Constitution.  One  could  argue  that  Congress  does  not  share  the  Presi- 
dent's putative  power  to  sever  or  disaggregate  items  and  must  override  vetoes  in 
the  form  the  President  returns  to  it.  Under  this  view,  the  President's  judgment  as 
to  what  is  the  appropriate  object  of  his  veto  (and  consequently  of  a  possible  veto 
override)  would  be  final.  This  interpretation  would  not  tie  Congress'  hands,  for  it 
may  simply  pass  a  new  bill  containing  the  preferred  items  and  present  it  to  the 
President,  overriding  his  veto  of  the  whole  of  that  package  by  a  two-thirds  vote  if 
necessary.  Although  this  might  seem  a  formalistic  distinction,  it  is  one  that  would 
appear  to  come  at  low  cost  to  the  legislative  process  and  thus  would  seem  unlikely 
to  produce  a  substantively  different  legislative  bargain  among  proponents  and  oppo- 
nents of  the  preferred  items.  Thus,  the  asymmetry  of  the  power  to  itemize  in  the 
presentment  process  would  not  necessarily  diminish  the  powers  of  Congress. 

There  is,  however,  a  respectable  counterargument.  If  the  President  has  the  power 
to  decide  what  part  of  a  piece  of  legislation  is  a  bill,  then  he  does  so  by  virtue  of 
a  legislative  power.  This  is  suggested  by,  among  other  things,  the  placement  of  the 
veto  clause  in  article  I,  which  addresses  legislative  power,  rather  than  article  II, 
which  addresses  executive  power.  If  the  President  can  reach  a  legislative  conclusion 
that  Congress  in  fact  has  presented  him  with  many  bills  disguised  as  one  bill,  it 
may  be  that  Congress  can  decide  that  the  President  has  presented  it  with  many  ve- 
toes of  many  bills,  and  that  it  will  override  only  some  of  them.  In  both  cases,  it 
would  be  a  matter  of  one  branch  with  legislative  power  using  that  power  to  react 
to  the  legislative  act  of  a  co-equal  branch.  The  functional  significance  of  an  item 
override  derives  chiefly  from  the  fact  that  a  bill,  once  its  veto  is  overridden,  becomes 
law  without  further  executive  review.  This  possibility — that  an  item  override  might 
exist  if  an  item  veto  does — ought  to  provoke  sober  reflection  among  those  who  see 
the  item  veto  merely  as  a  way  to  augment  Presidential  power.  Suppose,  for  example, 
that  Congress  passed  an  omnibus  measure  that  contained  a  dozen  measures,  any 
one  of  which  was  "veto  bait,"  and  that  the  President  then  vetoed  the  entire  omnibus 
measure,  having  already  asserted  with  respect  to  an  earUer  bill  the  power  to  item 
veto.  If  the  President  may  be  viewed  as  having  separately  vetoed  each  and  every 
bill  embedded  in  the  omnibus  measure,  Congress  might  be  able  to  override  the  veto 
with  respect  to  any  one  or  more  of  the  dozen  objectionable  bills.  It  might  even  over- 
ride the  veto  with  respect  to  some  package  smaller  than  that  vetoed  by  the  Presi- 
dent, but  larger  than  a  single  bill.  As  a  general  matter,  this  might  mean  that  Con- 
gress could  enact  into  law  whatever  parts  of  an  omnibus  bill  were  sufficiently  fa- 
vored to  get  the  support  of  the  necessary  two-thirds  majority.  The  item  veto  could 
backfire  from  the  President's  point  of  view  if  it  provided  a  basis  for  Con^ss  to 
claim  that  any  "tidied  up"  version  of  a  vetoed  omnibus  bill  (or  what  Congress 
claimed  was  really  an  omnibus  bill)  passed  by  two-thirds  of  both  houses  became  law 
without  any  further  threat  of  veto.  Although  it  is  not  even  clear  that  this  process 
would  be  any  worse  than  what  we  have  now,  it  does  not  seem  consistent  with  the 
intent  of  the  Constitution,  which  in  our  view  calls  for  a  bill-by-bill  process  of  pre- 
sentment, veto,  and  override.  From  a  practical  political  standpoint,  moreover,  this 
suggests  that  the  President  should  be  certain  that  Congress  would  not  or  could  not 
'  assert  a  reciprocal  item  override  power  before  he  asserts  an  item  veto  power.  Other- 
wise, there  might  arise  a  "battle  of  the  bills"— analogous  to  the  "battle  of  the  forms 
in  contract  law  which  it  is  far  from  clear  that  the  Presidency  would  emerge  the  vic- 
tor. Whether  the  judiciary  should  intervene  in  such  a  struggle  or  remain  aloof  on 
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political  question  doctrine  grounds  is  in  itself  a  difficult  and  intriguing  question. 
However,  one  federal  court,  critical  of  the  idea  of  an  item  veto,  stated  sun^marily 
in  dicta  that  the  Constitution  "does  not  extend  to  the  President  the  authority  to  veto 
one  or  more  items  in  an  appropriations  law,  or  to  the  Congress  the  authority  to 
override  the  veto  of  one  or  more  such  items." 

D.  Political  Questions  and  the  Judiciary's  Role.  If  the  President  were  to  claim  an 
inherent  item  veto  power,  the  ultimate  attributes  and  confines  of  that  power  would 
depend  in  large  part  on  which  of  the  three  branches  had  the  last  word  in  attenipting 
to  answer  questions — like  those  addressed  above — for  which  there  are  few,  if  any, 
clues  in  the  text,  history,  and  structure  of  the  Constitution.  Perhaps  it  is  in  recogni- 
tion of  this  problem  of  interpretation  that  opponents  of  the  implied  item  veto  base 
their  argument  on  custom — namely,  that  the  item  veto  must  not  exist  implicitly  in 
the  Constitution  because  no  President  has  ever  made  the  claim.  Tribe  and  Kurland 
observe  that  "[m]ore  than  one  dozen  Presidents  since  Ulysses  S.  Grant  have  sought 
constitutional  amendments  granting  [the  line-item  veto];  and  no  President  has  at- 
tempted to  exercise  a  line-item  veto.  All  have  shared  the  view  that  such  lawmaking 
power  is  beyond  the  reach  of  the  executive  branch."  Similarly,  Charles  Cooper  ar- 
gues: 

Those  who  argue  that  the  Constitution,  specifically  Article  I,  Section  7, 
Clause  3,  provides  the  President  with  an  item  veto — indeed,  a  Une-item 
veto — are  met  first  with  the  question:  Why  has  no  President  in  200  years 
noticed  this  fact?  Indeed,  why  have  Presidents  uniformly  taken  precisely 
the  contrary  view,  beginning  with  President  Washington,  who  said:  "From 
the  nature  of  the  Constitution,  I  must  approve  all  the  parts  of  a  Bill,  or 
reject  it  in  toto"? 

For  that  matter,  why  has  no  one,  save  Stephen  Glazier,  Professor  Forrest  McDon- 
ald, and  the  Wall  Street  Journal,  ever  noticed  this  presidential  power  before  now? 
This  argument  is,  however,  overstated.  Obviously,  some  textual  provisions  in  the 
Constitution — such  as  the  second  and  tenth  amendments,  and  the  contract  and 
takings  clauses — have  been  lost  despite  being  expUcit.  Other  doctrines,  such  as  the 
right  to  privacy,  or  the  dormant  commerce  clause,  have  been  discovered,  despite 
their  lack  of  any  textual  anchor  in  the  Constitution. 

The  textual  anchor  for  an  impUed  item  veto  is  the  word  "bill."  If  the  judiciary 
were  to  intervene  in  a  controversy  between  the  President  and  Congress  over  the 
item  veto,  it  seems  likely  the  definition  of  the  term  "biU"  would  be  the  key  legal 
issue.  Should  Congress,  the  maker  of  "bills,"  have  primacy  to  define  that  term?  Or 
does  the  Constitution  empower  the  President,  as  recipient  of  "Every  Bill"  in  the  pre- 
sentment process,  to  interpret  this  undefined  term?  Professor  Rotunda  believes  that 
Congress  has  the  power  (though  whether  that  power  is  plenary  is  unclear)  to  define 
a  biU  and  could  set  out  the  nues  for  this  definition  in  a  statute.  On  the  other  hand. 
Sen.  Alan  Dixon-doubts  that  Congress  even  has  the  constitutional  authority  to  enact 
a  statute  defining  a  "bill"  for  purposes  of  presentment  under  the  Constitution.  Pro- 
fessor Eugene  Gressman  shares  this  concern.  It  may  be  that  what  constitutes  a 
"bill"  is  a  classic  political  question  that  courts  would  decline  to  resolve.  There  is 
some  authority  for  this  proposition.  In  the  1897  case  Twin  City  Bank  v.  Nebeker, 
the  Supreme  Court  specincaily  declined  to  provide  "a  full  discussion  as  to  the  mean- 
ing of  the  words  in  the  constitution,  Tjills  for  raising  revenue."  Although  written  be- 
fore the  full  development  of  the  political  question  doctrine,  the  Court's  opinion  hints 
at  Bickelian  abstention:  "[w]hat  bills  belong  to  that  class  is  a  question  of  such  mag- 
nitude and  importance  that  it  is  the  part  of  wisdom  not  to  attempt,  by  any  general 
statement,  to  cover  every  possible  phase  of  the  subject." 

rv — WHAT  IS  A  BILL? 

Professors  Tribe  and  Kurland  dismiss  the  notion  that  the  President  might  have 
item  veto  power  in  any  form,  apparently  assuming  that  no  veto  is  legitimate  except 
of  legislation  in  the  form  presented  to  the  President  by  Congress.  Indeed,  in  the  re- 
vised edition  of  his  treatise  on  constitutional  law.  Professor  Tribe  states  that  the 
President  may  wield  his  veto  on  the  legislative  product  only  in  the  form  in  which 
Congress  chooses  to  send  it  to  the  White  House:  be  the  bill  small  or  large,  its  con- 
cerns focused  or  diffuse,  its  form  particular  or  omnibus,  the  President  must  accept 
or  reject  the  entire  thing,  swallowing  the  bitter  with  the  sweet." 

This  kind  of  analysis  is  implicit  in  Tribe  and  Kurland's  1989  letter  to  Sen.  Ken- 
nedy. Evidently,  they  believe  that  there  are  no  constitutional  limits  on  the  degree 
to  which  Congress  may  diminish  the  effectiveness  of  the  President's  veto  power  by 
wrapping  bUls  together  in  large  packages.  Their  conclusion  leaves  the  President  no 
realistic  way,  broad  or  narrow,  to  respond  to  Congress'  bundling  of  legislation.  This 
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premise  is  understandably  popular  with  some  members  of  Congress,  but  its  validity 
IS  not  unassailable  in  light  of  the  history,  text,  and  structure  of  the  Constitution. 
The  Constitution  might  contain  some  limit  to  the  size  and  scope  of  a  bill,  for  as  Con- 
gress bundles  more  and  more  proposed  laws  into  a  single  "bill,"  it  diniinishes  the 
President's  ability  to  exercise  tne  veto  power  to  a  degree  that  will  be  inconsistent 
vidth  the  constitutional  order  contemplated  by  the  framers.  In  the  extreme  case. 
Congress  could  take  an  entire  session's  work  (including  appropriations  legislation) 
and  package  it  in  a  single  piece  of  omnibus  legislation.  This  possibility  was  recog- 
nized by  constitutional  scholars  long  before  interest  in  the  item  veto  surfaced  again 
in  the  1980s.  Simply  by  virtue  of  its  size  and  complexity,  a  bill  comprising  an  entire 
session's  work  would,  to  extend  the  logic  of  Edwards  v.  United  States,  contradict  the 
"fundamental  purpose"  of  the  ten-day  presentment  period— namely,  "to  provide  ap- 
propriate opportunity  for  the  President  to  consider  the  bills  presented  to  him."  If 
there  were  enough  votes  to  override  a  veto  of  such  a  "bill,"  Congress  could  reduce 
the  President's  role  in  the  lawmaking  process  to  the  merest  formality.  The  President 
would  be  unable  to  veto  a  bill  because  of  the  importance  of  certain  items  contained 
in  it,  and  he  would  be  unable  even  to  digest  the  document  during  the  ten  days  af- 
forded him  by  the  presentment  clause.  Such  a  stratagem,  to  borrow  Hamilton's 
warnings  in  'The  Federalist  No.  73  regarding  the  veto  power,  would  leave  the  Presi- 
dent "stripped  of  his  authorities  *  *  *  by  a  single  vote. '  ^  r  u 

The  Constitution  should  be  read  to  avoid  this  absurdity,  if  possible.  Critics  of  the 
item  veto  cannot  legitimately  overlook  or  assume  away  the  underlying  constitutional 
question  of  whether  Congress  really  presents  the  President  with  a  single  "bill"  when 
it  presents  omnibus  legislation.  To  begin  to  articulate  a  limiting  principle  in  the  pre- 
sentment process — one  must  face  the  question  of  what  the  Constitution  means  by 
"bill"  and  bring  that  definition  to  bear  on  all  the  relevant  evidence. 

A.  Use  and  Misuse  of  History.  Neither  the  Constitution,  the  debates  from  the  Con- 
stitutional Convention,  nor  The  Federalist  define  "bill,"  perhaps  because  it  is  such 
an  elemental  concept.  Tribe  and  Kurland  imply  that  Congress'  custom  of  presenting 
the  President  with  bundles  of  nongermane  legislation  tends  to  establish  the  con- 
stitutional permissibility  of  the  practice.  Similarlv,  Paul  R.Q.  Wolfson  argues  in  his 
Yale  Law  Journal  Note  that  the  framers  must  have  known  and  approved  of  bun- 
dling in  appropriations  bills  because  this  was  a  common  practice  in  the  colonial  leg- 
islatures before  the  American  Revolution.  Since  they  were  aware  of  the  practice  and 
did  not  specifically  forbid  it  in  the  Constitution,  Wolfson  argues,  the  framers  must 
have  approved  of  the  practice  as  a  necessary  check  on  executive  power. 

This  argument,  however,  has  several  problems.  The  question  is  not  whether  the 
framers  thought  Congress  had,  as  an  inherent  part  of  the  legislative  power,  the  au- 
thority to  bundle  legislation.  There  is,  in  fact,  evidence  that  they  did.  The  question, 
instead,  is  whether  the  framers  also  thought  that  the  exercise  of  an  item  veto  in 
some  form  was  (or  would  be)  a  constitutionally  appropriate  response  to  such  bun- 
dling. Indeed,  if  they  thought  bundling  was  permissible,  it  might  have  been  because 
they  thought  the  abuse  of  this  power  would,  in  the  end,  provoke  a  concomitant  exer- 
cise of  the  presidential  veto  power — since  the  framers  were  clear  that  the  first  func- 
tion of  the  veto  was  to  protect  the  President  from  legislative  encroachments.  The 
same  constitutional  silence  that  sanctions  the  bundling  of  bills  may  also  sanction 
their  veto  on  something  other  than  an  all-or-nothing  basis.  The  Supreme  Court  has 
said  that  the  veto  is  a  legislative  power  vested  in  the  President.  If  the  framers'  con- 
ception of  legislative  power  was  sufficiently  broad  to  allow  Congress  to  bundle  legis- 
lation, then  it  may  also  ^low  the  President  to  unbundle  them.  If  the  rule  is  "a  bill 
is  whatever  the  party  exercising  legislative  power  says  it  is,"  then  the  President, 
in  exercising  the  legislative  power  of  the  veto,  may  decide  that  a  bundle  of  legisla- 
tion is  actually  many  distinct  bills.  It  therefore  appears  that  opponents  of  the  item 
veto  must  do  more  than  demonstrate  the  existence  of  a  historical  practice  of  bun- 
dling legislation.  They  must  demonstrate,  in  one  way  or  another,  the  impermissibility 
of  the  item  veto  as  a  response  to  this  practice. 

The  first  attempt  at  such  an  attack  on  the  item  veto  is  likely  to  be  historical.  Con- 
trary to  some  commentators'  remarks,  however,  American  Presidents  started  com- 
plaining about  legislative  bundling  long  before  the  Reagan  years.  President  Hayes 
argued  in  1879  3iat  "the  true  principle  of  legislation  *  *  *  requires  that  every 
measure  shall  stand  or  fall  according  to  its  own  merits,"  and  he  urged  the  House 
of  Representatives  to  "return  to  the  wise  and  wholesome  usage  of  the  earlier  days 
of  the  Republic,  which  excluded  from  appropriations  bills  all  irrelevant  legislation. 
The  colonial  practice  relating  to  the  bundling  of  legislation  (or,  more  to  the  point, 
the  failure  of  colonial  and  confederation  era  governors  to  exercise  iteni  vetoes)  does 
not,  moreover,  seem  particularly  relevant  to  interpreting  our  Constitution,  which  es- 
tablished an  entirely  new  and  more  powerful  genre  of  national  executive  power.  In- 
deed, Madison  argued  in  The  Federalist  No.  47,  when  explaining  the  principle  of  the 
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separation  of  powers  and  surveying  its  treatment  under  the  various  state  constitu- 
tions, that  the  constitutions  of  Rhode  Island  and  Connecticut  were  irrelevant  "be- 
cause they  were  formed  prior  to  the  revolution;  and  even  before  the  principle  under 
examination  had  become  an  object  of  political  attention."  It  also  may  be  that  the 
existence  of  germaneness  requirements  on  legislation  at  the  state  level  made  the  ex- 
ercise of  item  vetoes  by  governors  unnecessary.  If  state  constitutions  lacked  these 
restrictions  on  state  legislatures  and  state  executives  still  felt  bound  to  exercise  veto 
power  on  an  all-or-nothing  basis,  then  that  circumstance  might  say  something 
against  the  existence  of  an  item  veto. 

We  also  can  safely  say  that  the  framers  probably  did  not  contemplate  legislative 
bundling  on  the  scale  that  Congress  indulges  in  today,  notwithstanding  the  rather 
overstated  claim  that  first  appropriations  bill  enacted  by  the  First  Congress  in  1789 
was  an  omnibus  bill.  That  iirst  appropriations  bill  could  be  printed  in  its  entirety 
on  a  single  double-spaced  typewritten  page.  It  listed  only  four  items  of  expenditures: 
salaries  and  contingencies  lor  the  entire  federal  government;  expenses  of  the  De- 
partment of  War  stemming  from  the  Revolution;  payments  for  unsatisfied  treasury 
warrants;  and  pension  payments  to  invailids.  In  its  entirety,  this  "omnibus"  act  read: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  there  be  appropriated  for 
the  service  of  the  present  year,  to  be  paid  out  of  the  monies  wnich  arise, 
either  from  the  requisitions  heretofore  made  upon  the  several  states,  or 
from  the  duties  on  impost  and  tonnage,  the  following  sums,  viz.  A  sum  not 
exceeding  two  hundred  and  sixteen  thousand  dollars  for  defraying  the  ex- 
penses 0?  the  civil  list,  under  the  late  and  present  government;  a  sum  not 
exceeding  one  hundred  and  thirty-seven  thousand  dollars  for  defraying  the 
expenses  of  the  department  of  war;  a  sum  not  exceeding  one  hundrea  and 
ninetv  thousand  dollars  for  discharging  the  warrants  issued  by  the  late 
board  of  treasury,  and  remaining  unsatisfied;  and  a  sum  not  exceeding 
ninety-six  thousand  dollars  for  paying  the  pensions  to  invalids. 

The  bill  contained  no  riders  legislating  new  provisions  of  substantive  law.  Today, 
appropriations  bills  can  be  measured  more  easily  in  pounds  than  in  words  or  num- 
ber 01  subjects  addressed,  particularly  if  one  includes  the  accompanying  committee 
reports.  We  do  not  know  how  the  framers  would  have  advised  the  President  to  re- 
spond to  the  kind  of  legislative  bundling  that  is  now  standard  practice,  for  this  prac- 
tice, according  to  President  Hayes,  "did  not  prevaiil  until  more  than  forty  years  after 
the  adoption  of  the  Constitution."  Indeed,  as  late  as  1916,  former  President  Tafl 
characterized  "[i]nstances  of  abuse  of  this  sort  by  Congress  *  *  *  as  exceptional." 
Like  President  Hayes,  President  Tafl  feared  the  broader  strategic  implication  of  ap- 
propriations riders:  "[tjhis  use  by  Congress  of  riders  upon  appropriation  bills  to  force 
a  President  to  consent  to  legislation  which  he  disapproves  shows  a  spirit  of  destruc- 
tive factionalism  and  a  lack  of  a  sense  of  responsibility  for  the  maintenance  of  the 
government."  Tafl  thought  appropriations  riders  threatened  the  ability  of  the  fed- 
eral government  to  "remain  a  going  concern,"  yet,  based  on  his  belief  that  they  were 
"exceptional,"  he  dismissed  the  idea  of  creating  a  line-item  veto  to  countervail  them 
as  a  quixotic  attempt  "to  pump  patriotism  into  public  officers  by  force." 

B.  Does  the  Scope  of  the  Veto  Power  Expand  and  Contract  Concomitantly  with  the 
Definition  of  a  Bill?  The  framers  might  have  agreed  that,  if  Congress  claims  that 
a  TdIU"'  is  everything  it  produces  in  a  session,  then  the  President  may  with  equal 
justice  treat  as  separate  bills  those  parts  of  this  legislative  potpourri  that  address 
a  single  subject.  Writing  in  1966,  Professor  William  Clineburg  argued: 

The  long-unchallenged  view  has  been  that  [the  presentment  clause]  af- 
fords the  President  with  but  two  alternatives:  either  to  approve  the  "Bill" 
or  to  return  it.  But  this  view  rests  on  the  assumed  premise  that  any  legisla- 
tive instrument  passed  by  the  Congress  is  a  "Bill  if  so  entitled — whether 
it  treats  of  one  subject  or  of  many,  unrelated  subjects.  This  assumption  is, 
at  best,  a  tenuous  one,  and  such  validity  as  can  be  ascribed  to  it  must  de- 
rive from  the  notion  that  a  baseless  assumption  achieves  a  degree  of  invul- 
nerability with  age  and  repetition.  But  no  deference  is  required  to  be  given 
the  fact  that  the  rote  of  practice,  custom  and  behef  has  it  tnat  the  President 
is  without  the  power  to  veto  non-germane  riders,  for  in  Edwards  v.  United 
States  the  Supreme  Court  held  that  the  President  has  the  power  to  sign 
bills  subsequent  to  the  adjournment  of  the  Congress,  long-established  prac- 
tice, custom  and  belief  to  the  contrary  notwithstanding. 

Thus,  perhaps  it  is  the  case  that  a  "bill"  about  the  proper  weight  of  turkey  parts, 
military  salaries,  and  a  thousand  other  subjects  is  really  many  bills,  however  Con- 
gress styles  it. 
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The  text  of  the  Constitution  and  the  structure  of  the  framers'  design  about  the 
proper  meaning  of  "bill"  provides  some  support  for  this  inference.  The  presentment 
clause  speaks  of  "Every  Bill"  being  presented  to  the  President.  This  phrase  pre- 
supposes that  the  President's  approval  would  be  sought  and  required  on  numerous 
proposed  laws,  rather  than  one  Dig  law.  Elsewhere,  the  Constitution  is  considerably 
more  specific  when  a  task  is  to  be  performed  only  once  (or  infrequently)  over  an  ex- 
tended interval  of  time.  For  example,  "Congress  shall  assemble  at  least  once  in 
every  Year,"  and  "from  time  to  time"  each  house  shall  publish  a  joiu-nal  of  its  pro- 
ceedings and  there  shall  be  made  (whether  by  Congress,  the  President,  or  botn  is 
unclear)  "a  regular  Statement  and  Account  of  the  Receipts  and  Expenditures  of  all 
public  Money.  But  the  presentment  clause  does  not  similarly  say  that  Congress  "at 
feast  once  every  year"  or  "from  time  to  time"  shall  send  bills  to  the  President.  To 
the  contrary,  the  phrase  "Every  Bill"  is  more  consistent  with  an  expectation  of  se- 
quential, periodic,  contemporaneous  action  being  taken  by  Congress  to  present  legis- 
lation to  the  President.  Indeed,  the  plain  meaning  of  "every"  contemplates  as  much, 
for  it  is  a  word  "[u]sed  to  express  oistributively  the  sense  that  is  expressed  collec- 
tively by  all."  It  means  "[e]ach,  or  every  one,  of  (several  persons  or  things)."  Given 
this  subtle  distinction  between  "even^"  and  "all,"  it  mignt  be  significant  that  the 
origination  clause  provides  that  "All  Bills"  for  raising  revenues  may  be  amended  by 
the  Senate,  whereas  the  presentment  clause  provides  that  "Every  Bill"  and  "Every 
Order,  Resolution,  or  Vote"  shall  be  presented  to  the  President.  There  is  a  logical 
difference  between  the  Senate  having  a  prerogative  that  it  might  exercise  in  any 
case,  and  Congress  having  a  duty  that  it  must  discharge  in  every  case. 

Historically,  we  also  know  that  to  the  limited  extent  that  the  framers  addressed 
legislative  bundling,  they  recognized  its  potential  for  coercion.  They  feared  that  the 
House  might  abuse  its  power  to  originate  money  bills  through  just  this  process.  In 
what  historian  Grordon  Wood  calls  the  "long  wrangle  in  the  Convention  involving  the 
Senate's  authority  over  money  bills,"  James  Wilson  of  Pennsylvania  warned:  'The 
House  of  Reps,  will  insert  other  things  in  money  bills,  and  by  making  them  condi- 
tions of  each  other,  destroy  the  deliberative  liberty  of  the  Senate. "Similarly,  George 
Mason  of  Virginia  was  concerned  that  the  House  would  adopt  "the  practice  of  tack- 
ing foreign  matters  into  money  bills."  The  framers'  concern  mat  legislative  bundling 
might  compromise  bicameralism  and  permit  the  House  to  coerce  the  Senate  suggests 
that  they  would  oppose  the  kind  of  legislative  bundling  we  see  today — a  bundling 
whose  evident  purpose  is  to  eviscerate  the  presentment  process  and  thus  permit  the 
legislature  to  subjugate  the  executive.  Surely  the  independence  and  equality  of  the 
legislative,  executive,  and  judicial  branches  of  government  were  at  least  as  fun- 
damental to  the  framers'  vision  of  the  structure  and  logic  of  the  Constitution  as  was 
the  bicameral  composition  of  the  federal  legislature.  It  seems  possible  that  the  fram- 
ers thought  the  executive  branch,  sharing  as  it  does  in  the  legislative  power  through 
its  veto  and  recommendation  functions,  would  respond  in  kind  to  such  legislative 
self-aggrandizement,  exercising  its  power  to  interpret  what  the  Constitution  means 
by  "bill,"  and  exercising  the  veto  power  appropriately. 

C.  Congressional  Machinations  in  the  Presentment  Process:  The  Residual  Present- 
ment Clause.  There  is  ftirther  textual  evidence  that  the  framers  worried  not  only 
about  the  frequency  of  the  President's  involvement  in  the  lawmaking  process,  but 
also  about  Congress'  ability  to  circumvent  the  presentment  process  entirely  in  cer- 
tain circumstances.  At  the  Constitutional  Convention  on  August  15,  1787,  James 
Madison  proposed  adding  clause  3  to  article  I,  section  7  in  order  to  extend  the  Presi- 
dent's veto  power  to  address  ingenious  packagings  of  legislative  proposals  that 
might  otherwise  escape  veto  under  clause  2.  Madison's  concern  was  that  Congress 
could  give  a  bill  a  different  name  and  thereby  escape  entirely  the  obligation  of  pre- 
senting the  legislation  to  the  President.  He  noted  that  "if  the  negative  of  the  Presi- 
dent was  confined  to  bills;  it  would  be  evaded  by  acts  under  the  form  and  name  of 
Resolutions,  votes,  &c.  *  *  *"  Madison's  original  proposal  was  rejected  "after  a  short 
and  rather  confbsed  conversation  on  the  subject"  that  culminated  in  an  8-3  vote 
shortly  before  the  delegates  adjourned  for  the  day.  The  following  morning,  however, 
Edmund  Jennings  Randolph  revived  the  proposad  as  the  first  item  of  discussion, 
"having  thrown  into  a  new  form  the  motion,  putting  votes.  Resolutions  &c.  on  a  foot- 
ing with  Bills  *  *  *."  In  particular,  Randolph's  motion  provided  that  "[e]very  order 
resolution  or  vote,  to  which  the  concurrence  of  the  Senate  &  House  of  Reps,  may 
be  necessary  *  ♦  ♦  shall  be  presented  to  the  President  for  his  revision  *  *  *."  The 
only  recorded  debate  on  the  motion  was  by  Roger  Sherman,  who  "thought  it  unnec- 
essary, except  as  to  votes  taking  money  out  of  the  Treasury  which  might  be  pro- 
^vided  for  in  another  place."  Despite  the  absence  of  further  debate,  the  motion  passed 
'this  time,  9-1,  with  New  Jersey  dissenting  and  Massachusetts  not  present.  Bolster- 
ing the  requirement  in  clause  2  that  "Every  Bill"  be  presented  to  the  President, 
clause  3  of^  section  7  subjects  to  the  President's  veto  "Every  Order,  Resolution,  or 
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Vote,  to  Which  the  Concurrence  of  the  Senate  and  House  of  Representatives  may 
be  necessary  *  *  *  ."  The  addition  of  clause  3  revealed  a  concern  on  the  part  of  the 
framers  about  evasion  of  the  presentment  process.  Clearly,  the  framers  disapproved 
generally  of  legislative  machinations  that  would  allow  bills — however  styled — to 
evade  the  veto  power  and  erode  the  accountability  and  diffusion  of  power  created 
by  the  presentment  process.  Their  response  was  not  to  forbid  such  legislative  ma- 
neuvering— surely  a  hopeless  task — but  to  make  clear  that  the  presentment  require- 
ment ana  the  veto  power  applied  to  all  bicameral  measures  produced  by  Congress 
purporting  to  have  tne  force  of  law.  Congressional  bundling,  however,  does  not  seem 
far  removed  from  calling  a  bill  a  resolution  in  order  to  avoid  presentment.  Both  are 
ways  to  vitiate  the  veto  power — one  of  the  two  legislative  powers  expressly  vested 
in  the  chief  executive.  As  Stephen  Glazier  has  argued,  "Randolph  had  found  the 
broadest  possible  formula  in  the  language  of  the  day  to  describe  the  'etceteras'  of 
'form  and  name,'  as  not  yet  invented-or  described,  that  Madison  feared." 

V — CONCLUSION 

In  discussing  the  veto  power  shortly  after  Watergate,  Professor  Charles  Black 
asked  the  following  question:  To  what  state  could  Congress,  without  violating  the 
Constitution,  reduce  the  President?  He  could  envision  Congress  taking  away  the 
President's  power  until  it  came  down  to  the  veto: 

I  arrived  at  a  picture  of  a  man  living  in  a  modest  apartment,  with  per- 
haps one  secretary  to  answer  mail;  that  is  where  one  appropriations  bill 
could  put  him,  at  the  beginning  of  a  new  term.  I  saw  this  man  as  negotiat- 
ing closely  with  the  Senate,  and  from  a  position  of  weakness,  on  every  ap- 
pointment, and  as  conducting  diplomatic  relations  with  those  countries 
where  Congress  would  pay  for  an  embassy.  But  he  was  still  vetoing  bills. 

In  this  testimony,  my  anxiety  has  been  that  critics  of  the  item  veto  care  little  if 
the  Presidency  is  nirther  enervated  by  sapping  the  veto  power  as  well.  Some  critics 
of  the  item  veto  apparently  would  have  us  believe  that,  if  Congress  can  come  up 
with  any  way  not  specifically  anticipated  by  the  framers  to  evade  the  veto  power, 
the  President  must  simply  put  up  with  it.  But  if  one  were  to  take  this  approach 
to  the  powers  of  Congress  with  respect  to  privacy  rights  or  a  dozen  other  more  fa- 
vored positions,  one  can  imagine  the  outrage  and  scorn  that  would  issue  from  our 
constitutional  scholars.  This  view  is  shortsighted.  Indeed,  as  the  Presidency  appears 
to  be  less  the  exclusive  province  of  the  party  whose  politics  is  furthest  from  the 
academy,  perhaps  this  view  will  change.  Watergate,  Vietnam,  and  the  Iran-Contra 
imbroglio  notwithstanding,  we  think  the  preservation  of  the  President's  proper  role 
in  the  framers'  scheme  of  balanced  and  separated  powers  is  at  least  as  important 
to  the  protection  of  our  liberties  as  are  the  constitutional  doctrines — such  as  due 
process  and  equal  protection — on  which  constitutional  scholars  usually  focus  their 
admiration.  When  one  searches  for  a  constitutional  principle  that  affirmatively  per- 
mits Congress  to  attempt  to  undermine  the  veto  but  forbids  the  President  to  re- 
spond, one  begins  to  suspect  that  this  project  is  at  least  as  difficult  as  defending 
tne  item  veto  we  discuss.  It  is  quite  possible  that  the  President  lacks  the  implied 
power  under  the  Constitution  to  exercise  any  of  the  versions  of  the  item  veto.  But 
critics  of  this  proposal  have  to  do  more  than  issue  conclusory  edicts.  It  is  because 
the  question  is  so  unclear,  and  because  the  current  operation  of  the  presentnient 
process  seems  so  out  of  whack,  that  the  question  is  generating  some  serious 
thought. 
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Other  testimony  and  statements  presented  to  the  subcommittee  have,  no  doubt, 
discussed  in  detail  the  English  and  colonial  background  of  the  executive  veto  and 
whether  the  Framers  and  Katifiers  of  the  Constitution  of  1787  did  or  did  not  con- 
template granting  the  energetic,  but  still  relatively  weak.  Article  II  executive  an  ex- 
pansive superintending  power  through  the  use  of  a  partial  or  selective  veto — what 
was  later  known  as  the  "item"  veto.  In  my  statement,  I  should  like  to  concentrate 
on  several  points  often  overlooked  or  misinterpreted  in  the  debate  over  the  existence 
vel  non  of  an  item  veto  in  Article  I,  section  7,  clauses  2  and  3,  of  the  Constitution. 

I  should  like  first  to  address  arguments  recently  advanced  by  one  of  America's 
leading  constitutional  historians.  Professor  Forrest  McDonald  of  the  University  of 
Alabama.  See  Forrest  McDonald,  "The  Framers'  Conception  of  the  Veto  Power, '  in 
Pork  Barrels  and  Principles:  The  Politics  of  the  Presidential  Veto  1  (Natl  Legal  Cen- 
ter for  the  Pub.  Interest  ed.,  1988).  In  this  brief  essay.  Professor  McDonald  added 
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to  our  understanding  of  the  executive  veto  in  colonial  America.  He  pointed  out,  for 
example,  that  the  Board  of  Trade  and  Plantations  exercised  a  selective  (or  item)  dis- 
allowance power  over  legislation  coming  from  the  American  colonial  assemblies  (it 
was  not,  strictly  speaking,  a  "veto"  power,  for  the  colonial  laws  had  usually  been 
in  effect  for  several  years  before  the  Board  recommended  to  the  Privy  Council  that 
they  be  disallowed — a  distinction  unfortunately  blinked  by  McDonald). 

Professor  McDonald  also  argued  that  the  New  York  Council  of  Revision — which 
provided  one  of  the  two  leading  models  for  the  Article  I  veto  power,  the  other  being 
the  Massachusetts  Constitution  of  1780 — exercised  a  selective  veto,  which  was  well 
known  to  the  authors  of  The  Federalist  and  indicates  its  incorporation  within  the 
Constitution.  See  McDonald,  supra,  at  4.  Assuming  arguendo,  however,  that  the  ex- 
istence of  a  selective  veto  in  the  Board  of  Trade,  in  the  New  York  Council  of  Revi- 
sion, and  the  Massachusetts  governor  was  generally  well  known  and  appreciated  in 
the  Revolutionary  and  Confederation  periods,  the  granting  of  a  similar  veto  power 
to  the  president  is  still  far  from  proved.  My  review  of  the  records  of  the  Philadelphia 
Convention  and  the  Federalist-Antifederalist  ratification  debates  convinces  me  that 
Dr.  Louis  Fisher  was  correct  to  conclude  that  "[n]o  matter  what  transpired  in  the 
century  before  the  Framers  assembled  at  Philadelphia,  there  is  nothing  in  the  docu- 
mentary record  to  support  the  claim  that  the  Framers  believed  the  President  should 
have,  or  did  have,  an  item  veto.  The  debates  at  Philadelphia,  the  state  ratification 
debates,  and  contemporary  letters  and  correspondence  oner  no  support  for  this  as- 
sertion. Even  if  we  assume  that  the  Framers  were  aware  of  possible  orecedents  for 
the  line-item  veto,  tJie  bald  fact  is  that  they  never  granted  the  President  item-veto 
power,  either  expressly  or  by  implication.  Louis  Fisher,  "The  Presidential  Veto: 
Constitutional  Development,"  in  Pork  Barrels  and  Principles,  supra,  at  17,  18. 

The  ratification  debates  demonstrate  that  the  Antifederalists  were  concerned  with 
many  problematic  or  troublesome  features  of  the  proposed  Constitution.  Some  Anti- 
federausts  feared,  for  example,  that  the  new  government  would  create  an  American 
aristocracy;  others  feared  tne  all-consuming  power  of  taxation  and  treaty  making; 
others,  the  vast  powers  implied  in  the  necessary  and  proper  clause;  stiU  others  the 
threat  of  a  national  standing  army  and  federal  control  of  the  state  militias.  See,  e.g., 
Herbert  J.  Storing,  The  Complete  Antifederalist  at  2.7.23,  .39;  3.4.1-4;  3.3.12;  3.11.8; 
2.7.36,  .67  (1981)  .  As  Professor  McDonald  and  other  historians  have  correctly  con- 
cluded, however,  "there  was  very  little  comment  about  the  veto  in  any  way."  \lcDon- 
ald,  supra,  at  5;  Ronald  C.  Moe,  "The  Founders  and  Their  Experience  with  the  Exec- 
utive Veto,"  17  Presidential  Studies  Q.  413,  426  (1987). 

Indeed,  most  AntifederaUsts  accepted  the  veto  power  in  principle  as  a  necessary 
weapon  of  executive  self-defense  against  legislative  encroachments.  See  Storing, 
supra,  vol.  I,  at  61.  Nowhere,  moreover,  did  the  Antifederalists  express  a  concern 
about  an  item  veto;  some  of  them  worried  about  the  president's  veto  as  violating 
the  principle  of  pure  separation  of  powers;  others  worried  that  the  veto  was  too  pow- 
erful and  granted  virtually  monarchical  powers  to  the  president.  Others  stated  that 
the  qualified  Article  I  veto  would  amount  to  an  absolute  veto  similar  to  that  pos- 
sessed by  the  English  king  because  it  would  be  so  difficult  to  repass  a  bill  with  the 
requisite  two-thirds  majority  of  Congress  once  it  had  been  rejected  by  the  President. 
See,  e.g..  Storing,  supra,  2.4.53;  5.14.35;  6.10.7.  Also,  many  Antifederalists  vehe- 
mently objected  to  any  presidential  veto  as  an  intrusion  on  legislative  sovereignty. 
Storing  at  2.4.53.  None,  nowever,  mentioned  a  selective  or  item  veto.^ 

Given  the  willingness  of  some  Antifederalists  to  criticize  the  veto  as  a  violation 
of  the  principles  of  separation  of  powers  and  popular  sovereignty  and  as  essentially 
monarchical  in  nature,  their  silence  on  the  existence  of  an  item  veto — which  would 
turn  the  president  into  an  even  more  monarchical  super-legislator,  for  he  would 
then  be  able  to  fine  tune  legislation  to  suit  his  own  desires — the  Antifederalist  si- 
lence on  this  point,  like  Sherlock  Holmes's  silent  dog  in  the  nighttime,  provides  good 


1 1  have  found  but  a  single  use  of  the  word  "partial"  veto  in  the  ratification  debates.  The  con- 
text shows,  however,  that  the  usage  and  discussion  had  nothing  to  do  with  an  item  veto.  The 
Antifederahst  "Federal  Farmer"  was  contrasting  the  president's  partial  negative  in  the  legisla- 
tion" with  the  English  king's  "complete  negative  upon  all  laws."  Storing,  supra,  2.8.182.  In  other 
words,  by  "partial  negative"  the  Federal  Farmer  meant  the  qualified  or  conditional  or  suspensive 
veto,  i.e.,  one  capable  of  being  overridden  by  a  two-thirds  vote  of  Congress,  in  contrast  to  the 
British  monarch's  absolute  veto,  which  could  not  be  annulled  by  Parliament.  Hence,  for  the  Fed- 
eral Farmer,  a  "partial  negative"  meant  a  "less  than  absolute,  less  than  complete"  veto.  See  also 
Gordon  S.  Wood,  The  Creation  of  the  American  Republic,  1776-1787  at  452-53  (1969)  ("Since 
two-thirds  of  the  [Massachusetts]  legislature  could  override  the  governor's  negative,  it  was  not 
an  absolute  but  a  suspensive  veto,  which,  as  some  noted,  was  'exceedingly  different'  [from  the 
King's]  and  an  indication  of  its  new  significance.  The  governor  was  not  so  much  assenting  to 
legislation  as  checking  it.  'It  is  an  appeal  to  the  people  who  are  and  forever  ought  to  be  the 
denier  resort.'"). 
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evidence  of  what  was  not  there.  In  the  story  "Silver  Blaze,"  Sir  Arthur  Conan  Doyle 
has  Sherlock  Holmes  observe  that  because  the  dog  did  not  bark,  much  could  be  de- 
duced about  the  events  that  took  place  in  the  stable  the  night  a  valuable  hope  was 
stolen  The  silent  dog  provided  a  clue  that  the  person  who  entered  the  stable  must 
have  been  known  to  the  watch  dog,  and  therefore  silence  provided  good  evidence 
that  the  first  suspect,  a  stranger,  was  not  in  the  stable  on  the  night  of  the  theft. 

Likewise,  the  Antifederahst  silence  vis-a-vis  an  item  veto  suggests  this  power  was 
not  in  the  Constitution:  it  is  because  no  one,  not  even  those  most  willing  to  taint 
the  Constitution  with  charges  of  aristocratic  and  monarchical  tendencies,  believed 
that  Article  I  contained  an  item  veto  that  the  recorded  debates  are  completely  mute 
on  this  point.  Dr.  Louis  Fisher  and  other  historians  are  correct  to  conclude,  there- 
fore that  even  if  the  item  veto  had  been  common  knowledge,  it  was  consciously  re- 
jected by  the  Framers  of  the  Constitution,  and  this  rejection  was  known  to  all,  even 
the  most  ardent  Antifederalists.  See  Fisher,  supra,  at  17-18.  Otherwise,  they  would 
most  surely  have  complained  about  such  a  broad  legislative  power's  having  been 
granted  the  president.  . 

Moreover,  what  may  be  the  only  clear  reference  to  an  item  veto  during  this  period 
argued  against  the  existence  of  an  item  veto  in  the  Constitution,  and  it  comes  from 
the  most  authoritative  of  sources,  George  Washington,  the  President  of  the  Philadel- 
phia Convention.  In  a  letter  to  Edmund  Pendleton  in  1793,  President  Washington 
discussed  his  philosophy  of  the  veto  and  his  reluctance  to  interpose  his  own  wisdoin 
against  the  legislature's,  and  in  a  single  sentence  he  stated  his  considered  view  of 
the  nature  of  the  Article  I  veto  power,  a  power  that  he  characterized  as  a  general, 
not  a  selective,  veto:  "From  the  nature  of  the  constitution  I  must  approve  all  the 
parts  of  a  bill,  or  reject  it  in  toto.  "  Letter  to  Edmund  Pendleton,  23  Sept.  1793, 
in  Jared  Sparks,  ed..  The  Writings  of  George  Washington,  vol.  X,  at  369,  372  (Bos- 
ton, 1839).  ,       .  .     ^.  T7-    .    u 

Professor  McDonald  made  two  other  crucial  missteps  m  his  essay,  l-irst,  ne 
conflated  and  confused  the  "impoundment"  and  "selective  enforcement"  powers  of 
the  president  with  the  veto  power.  From  the  very  beginning  of  the  republic,  presi- 
dents have  often  chosen  to  carry  out  certain  approved  pubhc  projects  while  ignoring 
others,  or  they  have  shifted  appropriations  from  one  project  to  another.  See  McDon- 
ald, supra,  at  5-6.  This  presidential  practice  stemmed  from  colonial  gubernatorial 
practice,  id.  at  3.  But  it  is  not,  properly  speaking,  an  item  veto;  for  a  veto  concerns 
blocking  laws  in  advance,  while  this  practice  involves  instead  the  selective  enforce- 
ment of  laws  after  they  have  taken  effect.  So  too  with  the  practice  of  impounding 
funds,  which  occurs  weeks  and  months  after  a  bill  becomes  law,  as  would  not  be 
the  case  with  any  form  of  veto,  which  occurs  before  a  bill  becomes  law.  See  Louis 
Fisher,  Constitutional  Conflicts  between  Congress  and  the  President  155^56  ( 1985). 

McDonald's  other  misstep  concerns  the  significance  of  the  word  "revision."  The 
New  York  and  Massachusetts  constitutions  used  this  word  to  describe  the  veto 
power,  and  Professor  McDonald  argued  that  "[t]he  word  'revision'  is  significant  be- 
cause the  American  conception  of  the  veto  power  was  originallj^  a  revising  power, 
not  merely  a  nay-saying  power.  It  is  also  significant  because  in  'Federalist  No.  69," 
Hamilton  describes  the  presidential  veto  as  differing  from  the  'absolute  negative  of 
the  British  sovereign';  rather,  its  power  'tallies  exactly  with  the  revisionary  author- 
ity of  the  council  of  revision'  of  New  York."  McDonald,  supra,  at  3-4. 

Professor  McDonald  apparently  equates  the  common  reference  to  the  executive 
veto  as  a  "revisionary  power"  as  importing  the  ability  to  rewrite  a  bill  selectively. 
This  is  not  at  all  the  significance  of  the  word  in  the  late  eighteenth  century,  or  in 
the  Philadelphia  Convention,  or  in  the  ratification  debates.  One  definition  of  the 
word  "revision"  available  in  the  eighteenth  centurv  is  described  as  follows  by  the 
Oxford  EngUsh  Dictionary:  "[the]  critical  or  careful  examination  or  perusal  with  a 
view  to  correcting  or  improving."  Dr.  Johnson  in  his  dictionary  simply  defines  "Plevi- 
sion"  as  "Review."  Dr.  Johnson  then  defines  "To  review"  as  "To  consider  over  again; 
to  re-examine."  These  definitions  suggest  the  proper  significance  of  the  word  "revi- 
sion" or  "revisionary  power"  in  reference  to  the  executive  veto  in  late-eighteenth-cen- 
tury America,  namely,  the  notion  that  the  executive  would  cause  the  legislature  to 
review  and  reexamine  its  decision — not  that  the  executive  would  have  the  authority 
"to  revise"  in  the  modem  sense  of  the  word,  that  is,  to  rewrite  or  reform  the  bill 
on  his  own  motion. 

This  older  meaning  of  the  word  "revision"  is  manifested  in  the  Philadelphia  Con- 
vention debates  and  other  early-national  sources.  Through  September  10,  1787,  all 
drafts  of  the  Constitution  contained  the  word  "revision."  For  example.  The  Conven- 
tion's draft  constitution  sent  to  the  Committee  of  Style  contained  a  presentment 
clause  that  read  as  follows:  "Every  bill  ♦  ♦  *  shall  before  it  become  a  law,  be  pre- 
sented to  the  President  *  *  *  for  his  revision;  if  upon  such  revision,  he  approve  of 
it,  he  shall  signify  his  approbation  by  signing  it:  But  if,  upon  such  revision,  it  shall 
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appear  to  him  improper  for  being  passed  into  a  law,  he  shall  return  it,  together  with 
his  objections  against  it,  to  that  House  in  which  it  shall  have  originated,  who  shall 
enter  the  objections  on  their  Journal,  and  proceed  to  reconsider  the  bill."  2  The 
Records  of  the  Federal  Convention  of  1787,  at  568-69  {Max  Farrand,  ed.,  1911)  {em- 
phasis added);  see  also  id.  at  73-79,  161;  3  id.  at  133,  385. 

This  paragraph  perfectly  captures  the  meaning  of  the  word  "revision"  or  "revision- 
ary  power"  employed  throughout  the  framing  and  ratification  debates,  ngunely,  that 
the  veto  was  a  check  on  the  legislature  by  which  it  would  be  forced  to  revise — that 
is,  to  perute  and  reconsider — the  bill  it  had  sent  to  the  executive  for  his  "revision" 
or  review;  hence,  using  the  word  "revision"  did  not  at  all  connote  a  selective  or  par- 
tial veto  power,  as  Professor  McDonald  suggested. 

Professor  Robert  Spitzer,  a  leading  modem  authority  on  the  executive  veto  con- 
curs with  this  assessment  of  the  word  "revision"  in  the  context  of  Article  I,  section 
7:  "Although  the  founders  spoke  of  'the  negative,'  the  federal  debates  emphasized 
not  so  much  its  negative  nature  as  its  revisionary  nature — that  is,  as  a  tool  for  the 
reconsideration  and'or  revision  of  legislation.  This  is  seen  both  in  the  ability  of  Con- 
gress to  override  the  veto  (unlike  the  absolute  veto)  and  in  the  constitutional  re- 
quirement that  the  president  must  state  his  objections  in  writing."  Robert  J.  Spitzer, 
'The  President's  Veto  Power,"  in  Inventing  the  American  Presidency  154,  at  169  (T. 
Cronin  ed.,  1989);  see  also  id.  at  161  (describing  the  New  York  and  Massachusetts 
Constitutions  as  containing  a  veto  power  whose  'emphasis  *  *  *  was  on  reconsider- 
ation and  revision  of  legislation,  not  simply  on  blocking  its  passage  "). 

Professor  McDonald's  second  misstep  concerned  his  reading  of  what  Hamilton 
meant  in  "FederaUst  No.  69"  when  he  said  that  the  Constitution's  Article  I  veto 
power  "taUies  exactly  with  the  revisionary  authority  of  the  council  of  revision"  of 
New  York.  See  "FederaUst  No.  69,"  in  The  Federalist  Papers  415,  at  417  (Chnton 
Rossiter,  ed.,  1961);  McDonald,  supra,  at  3-4.  Again,  as  the  complete  passage  from 
McDonald  quoted  above  (pp.  6-7)  indicates.  Professor  McDonald  finds  Hamilton's 
statement  to  be  "significant"  for  proving  the  existence  of  a  presidential  item  veto. 
An  accurate  reading  of  the  passage  in  The  Federalist  indicates,  however,  that  Ham- 
ilton was  contrasting  the  president's  veto  with  the  English  king's  in  order  to  point 
up  the  conditional  or  quahfied  nature  of  the  Article  I  veto  power;  Hamilton  was  not 
discussing  whether  Article  I  grants  an  item-  or  a  whole-bill  veto  power. 

Furthermore,  an  accurate  understanding  of  what  "revision"  meant  naturally  leads 
to  a  structural  argument  concerning  ^he  veto  power  and  why  it  is  not  selective  in 
nature.  As  colonial  and  early-national  Americans  well  understood,  the  British  mon- 
arch's power  had  always  been  considered  essentially  legislative  in  nature.  See 
Spitzer,  supra,  at  156-57,  168;  Richard  A.  Watson,  "Origins  and  Early  Development 
of  the  Veto  Power,"  17  Presidential  Studies  Q.  401,  403  (1987)  During  the  ratifica- 
tion contest,  the  President's  veto  was  regarded  as  a  legislative  power  oecause  it  in- 
volved the  president  in  the  studied  delioerative  process  of  legislation  that  was  so 
important  to  the  Federalists.  See,  e.g.,  "FederaUst  No.  53,"  at  332;  "FederaUst  No. 
55,"  at  342;  "Federalist  No.  62,"  at  379;  Noah  Webster,  "An  Examination  into  the 
Leading  Principle5  of  the  Federal  Constitution,"  reprinted  in  Paul  L.  Ford,  ed., 
Pamphlets  on  the  Constitution  of  the  United  States  29,  31  (1888)  (discussing  bi- 
cameralism as  a  means  of  assuring  wise  and  deliberate  lawmaking);  Wood,  supra 
note  1,  at  553-62. 

Thus,  there  was  an  American  transformation  of  the  English  understanding  of  the 
"legislative"  nature  of  the  executive  veto.  In  England,  the  monarch's  absolute  veto 
amounted  to  the  last  vestigial  remnant  of  his  original  primary  law-making  author- 
ity; but  in  America,  the  veto  came  to  be  understood  as  "legislative"  in  that  it 
prompted  the  legislature  to  reconsider  and  perhaps  change  the  vetoed  bUl;  but  this 
legislative  quaUty  of  the  veto  most  certainly  did  not  suggest  the  president's  power 
to  rewrite  biUs.  This  transformation  has  been  ably  described  by  Professor  Gordon 
s.  Wood:  "Although  the  [Philadelphia]  Convention,  follovidng  the  experience  of  the 
states,  confined  the  President  to  a  limited  veto,  the  Federalists  soon  found  such  a 
qualified  negative  even  more  defensible  in  terms  of  separation  of  powers  than  an 
absolute  negative  [like  the  British  king's]  would  have  been.  The  limited  negative  did 
not  grant,  as  [AntifederaUst]  critics  were  charging,  legislative  power  to  the  execu- 
tive, thus  violating  the  doctrine  of  separation  of  powers.  The  president,  the  Federal- 
ists argued,  was  not  a  part  of  the  legislature  and  therefore  'possesses  no  legislative 
authority.'  The  president's  assent  was  not  essential  for  a  biU  to  become  a  law.  ♦  *  * 
'His  power  extends  only  to  cause  it  to  be  reconsidered.'  The  veto  was  thus  only  a 
check  on  the  legislature — a  device  to  maintain  the  proper  separation  of  powers. 
Such  a  description  of  the  executive  veto  was  a  perversion  of  the  ancestral  EngUsh 
Crown's  role  in  legislation,  and  of  the  traditional  theory  of  mixed  government.  It  co- 
incided with  the  changing  function  being  proposed  for  the  Senate  [,a  deliberative 
function,  whereby  legislation  would  be  slowed  down  and  subjected  to  more  eyes  and 
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more  deUberation]."  Wood,  supra  note  1,  at  552-53.  See  also  "Federalist  No.  73,  at 
443  ('The  oftener  the  measure  is  brought  under  examination,  the  greater  the  diver- 
sity in  the  situations  of  those  who  are  to  examine  it,  the  less  must  be  the  danger 
of  those  errors  which  flow  from  want  of  due  deliberation  *  *  ♦.").An  item  veto, 
moreover,  was  not  at  all  necessary  to  serve  this  deliberative  function,  for  the  Con- 
stitution requires  the  president  to  return  a  vetoed  bill  with  his  objections  attached, 
and  these  objections  will  identify  the  offending  portions  of  the  bill,  thereby  prompt- 
ing the  legislature  to  reconsider  only  those  objectionable  sections  in  order  to  gain 
the  president's  signature  upon  repassage.  Indeed,  this  was  exactly  the  way  Presi- 
dent George  Washington's  second  and  last  veto  operated. 

Four  days  before  the  end  of  his  presidency,  Washington  was  presented  with  a  bill 
that  included  a  provision  to  reduce  the  size  of  the  small  federal  army  by  disbanding 
two  companies.  President  Washington  objected  only  to  this  section  of  the  bill,  but 
given  his  accurate  understanding  of  his  veto  authority  as  only  a  power  to  negative 
an  entire  bill  rather  than  items  within  the  bill,  he  vetoed  the  measure  while  point- 
ing out  in  his  veto  message  that  he  did  so  because  it  was  unwise  to  disband  the 
companies  given  the  exigencies  of  national  security.  The  House  of  Representatives 
failed  in  its  attempt  to  override  the  veto  and  therefore  immediately  passed  the  sanie 
bill  after  first  removing  the  objectionable  "disbanding"  provision.  On  his  last  day  in 
ofBce,  3  March  1797,  President  Washington  signed  the  new  bill,  and  thus,  as  Profes- 
sor Spitzer  has  pointed  out,  "Washington's  second  veto  had  an  item-veto  effect,  inso- 
far as  Congress  removed  the  provision  in  Question  in  response  to  the  veto  and  to 
the  veto  message  identifying  the  objectionable  portion."  Spitzer,  supra,  173-74. 

Thus,  in  order  to  fulfill  the  deliberative  function— what  Professor  Spitzer  calls  the 
"  'revisionary,'  constructive  component"  of  the  veto— it  is  not  at  all  necessary  that 
the  veto  power  be  regarded  as  selective  in  nature,  for  the  constitutional  requirement 
that  the  president  return  the  bill  to  Congress  with  a  message  explaining  "his  Objec- 
tions" vindicates  fully  the  deliberative  purpose  of  granting  the  president  a  veto 
power  essentially  legislative  in  nature  in  that  it  prudently  adds  another  branch  of 
government,  another  set  of  eyes  and  institutional  interests,  to  the  deliberative  proc- 
ess of  lawmaking— not  legislative  in  the  sense  that  the  item  veto  would  allow  the 
president  the  transforming  power  to  rewrite  bills  by  sending  some  portions  into  ef- 
fect as  law  while  retviming  other  portions  to  Congress. 

One  further  historical  datum  indicates  the  proper  understanding  of  the  present- 
ment clause  as  containing  only  a  general  veto  power— the  universal  understanding 
throughout  the  early  national  and  antebellum  periods  that  the  Constitution  of  1787 
did  not  grant  the  president  an  item  veto.  In  the  early  nineteenth  century,  state  leg- 
islatures and  Congress  increasingly  gravitated  toward  the  distinctly  modem  practice 
of  passing  omnibus  appropriation  bills,  i.e.,  "Christmas  tree"  bills  containing  numer- 
ous unrelated  spending  items.  Constitutional  reformers  soon  came  to  discern  the 
weakness  of  the  general  veto  as  a  weapon  against  such  pork-barrel  legislation,  for 
as  Robert  H.  Smith  declared  in  his  Address  on  the  Constitution  of  the  Confederate 
States  (1861),  "Bills  necessary  for  the  support  of  the  Gk)vemment  are  loaded  with 
items  of  the  most  exceptional  character,  and  are  thrown  upon  the  President  at  the 
close  of  the  session,  for  his  sanction,  as  the  only  alternative  for  keeping  the  Govern- 
ment in  motion."  Smith,  "An  Address,"  quoted  in  Charles  R.  Lee,  Jr.,  The  Confed- 
erate Constitutions  100  (1963). 

The  same  evil  of  government  by  "veto  proof  Continuing  Resolutions  had  earher 
been  addressed  by  the  citizens  of  two  states  that  had  included  in  their  constitutions 
a  "single-subject"  requirement  for  all  legislation,^  and  the  drafters  of  the  Confed- 
erate Constitution  of  1861  had  similar  reformist  goals.  Although  not  generally  ap- 
preciated, it  is  nonetheless  true  that  the  delegates  to  the  Confederate  Constitutional 
Convention  thought  that  the  Constitution  of  1787  provided  the  best  model  for  their 
work.  Hence  the  Confederate  Constitution  was  copied  virtually  verbatim  from  the 
United  States  Constitution,  with  only  a  few  changes: 

( 1)  To  reinforce  state  rights  and 

(2)  To  institute  reforms  or  recent  innovations  in  the  theory  of  govern- 
ment. 


2  See  Ohio  Constitution  of  1851,  art.  II,  sec.  16,  reprinted  in  Wm.  F.  Swindler,  ed..  Sources 
and  Documents  of  United  States  Constitutions,  vol.  7,  at  561;  Kansas  Constitution  of  1859,  art.II, 
sec.  16;  id.,  vol.  4,  at  87.  Professor  McDonald  mistakenly  stated  that  these  two  state  constitu- 
tions, as  well  as  the  New  Jersey  Constitution  of  1844,  contained  a  gubernatorial  item  veto.  See 
McDonald,  supra,  at  7  &  n.5.  They  do  not.  While  a  "single  subject''^  requirement  may  have  the 
effect  of  a  selective  veto — to  keep  legislation  simple — it  does  not  allow  an  executive  to  select  par- 
ticular items  to  veto  while  approving  others.  Significantly,  the  Confederate  Constitution  con- 
tained both  an  item  veto  and  a  single-subject  limit  on  legislation.  See  Charles  R.  Lee,  Jr.,  supra, 
at  99-100. 
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And  the  Confederate  Constitution,  in  Article  I,  sec.  7,  clause  2,  specifically  pointed 
out  that  the  presidential  veto  would  extend  to  items:  "The  President  may  approve 
any  appropriation  and  disapprove  any  other  appropriation  in  the  same  bill."  Henry 
Steele  Commager,  ed.,  Documents  of  American  History  378  (9th  ed.  1973).  That  this 
Confederate  constitution-making  generation,  many  of  them  not  far  removed  histori- 
cally or  intellectually  from  the  founders  of  the  early  national  period,  felt  that  it  was 
necessary  to  change  the  language  of  the  Constitution  to  achieve  the  item  veto  dem- 
onstrates that  as  late  as  the  mid-nineteenth  century,  it  was  still  universedly,  and 
correctly,  understood  that  the  veto  power  in  the  United  States  Constitution  did  not 
extend  to  paulicular  items  in  a  bill. 

Thus,  if  the  modem  American  presidency  is  to  have  an  item  veto,  it  must  be  ob- 
tained through  the  same  fundamental,  constitutive  means  by  which  it  was  given  to 
the  President  of  the  Confederacy  and  to  many  state  governors  after  the  Civil  War. 
It  must  be  inserted  in  the  Constitution  by  amendatory  act  of  the  sovereign  people, 
who  in  this  matter,  as  in  other  matters  of  constitutional  dispute,  "are  and  forever 
ought  to  be  the  denier  resort."  "A  Patriot,"  The  New-Hampshire  Gazette,  15  Mar. 
1783,  quoted  in  G.  Wood,  supra  note  1,  at  453. 
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